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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2543-62 


Sratrain Lrxes, Inc., ¢/0 CHADBOURNE, PaRKE, WHITESIDF 
& Wo.rr, Shoreham Building, Washington, D. C. 
Plaintiff, 


v. 


C. Doveias Drivoy, individually, and as SECRETARY OF THE 
Treasury, Treasury Department, Washington 25, D. C. 


Pur Nicsots, Jr. individually, and as COMMISSIONER OF 
Cusroms, Bureau of Customs, Washington 25, D. C. 


Bureau or Customs, Washington 29, D. C. 


Sra-Lanp Service, Inc., 734 15th Street, N. W., 
Washington, D. C., Defendants. 


Complaint for Declaratory Judgment and Injunctive Relief 


Plaintiff, Seatrain Lines, Inc. (hereinafter called Sea- 
train), for its complaint herein alleges: 


Count I 


1. This is an action for declaratory judgment under 28 
U.S.C. § 2201, and for injunctive relief, in an actual con- 
troversy involving the interpretation of Section 27 of the 
Merchant Marine Act, 1920, 41 Stat. 998, 46 U.S.C. § 883, 
as amended by Pub. L. 86-583, 74 Stat. 321, and the action 
by the Secretary of the Treasury and the Commissioner 
of Customs thereunder. This Court has jurisdiction and 
venue is proper by reason of 98 U.S.C. $§ 1331, 1332, 1337 
and 1391(b) and (¢), and Section 10 of the Administrative 
Procedure Act, 60 Stat. 248, 5 U.S.C. $1009. The matter 
in controversy exceeds, exclusive of interest and costs, 
the sum of Ten Thousand Dollars ($10,000). 


9. Seatrain is a corporation organized and existing un- 
der the laws of Delaware, having its principal place of 
business at Edgewater, New Jersey. Seatrain is a com- 
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mon carrier by water operating exclusively in the coast- 
wise trade between New York, New York, Savannah, Geor- 
gia and the Gulf ports of New Orleans, Louisiana and Texas 
City, Texas pursuant to authority from the Interstate 
Commerce Commission. Seatrain operates six vessels, all 
of which have been built in United States shipyards. The 
capacity of the two newest Seatrain vessels is being in- 
creased by lengthening the overall hull of the vessels with 
the insertion of midsections, which also have been fabri- 
cated in the United States. The insertion of these mid- 
sections will cost Seatrain One Million Five Hundred 
Thousand Dollars ($1,500,000). 


3. Defendant C. Douglas Dillon is Secretary of the 
Treasury of the United States and, as such, under Reor- 
ganization Plans Nos. 3 of 1946 and 26 of 1950, exercises 
general direction and control over the registering, enroll- 
ment and licensing of vessels and is specifically charged 
under Section 3 of Pub. L. 86-583 with the duty of pre- 
scribing such regulations as may be necessary to carry out 
the purposes of that Act. Defendant Philip Nichols is 
the Commissioner of Customs and, as such, is head of the 
Bureau of Customs and an officer of the Treasury Depart- 
ment (5 U.S.C. § 281, 44 Stat. 1381). Pursuant to Reor- 
ganization Plan No. 26 of 1950 and Treasury Department 
Order No. 120 of July 31, 1950, defendant Nichols is the 
delegate of the Secretary of the Treasury for the purpose 
of exercising his functions with respect to the registering, 
enrollment and licensing of vessels. Defendant Bureau of 
Customs (hereinafter called Bureau) is a bureau within 
the Department of the Treasury, headed by the Commis- 
sioner of Customs. It is the responsible United States 
government agency in the field of registering, enrollment 
and licensing of vessels and of cabotage administration. 


4. Defendant Sea-Land Service, Inc. (hereinafter called 
Sea-Land) is a corporation organized and existing under 
the laws of Delaware, having its principal place of business 
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at Newark, New Jersey. Sea-Land is a common carrier 
by water and competes for traffic with Seatrain’s service 
between New York, New York, New Orleans, Louisiana 
and Texas City, Texas. 


5. Section 27 of the Merchant Marine Act, 1920, 46 
U.S.C. § 883, restricts the transportation of merchandise in 
the coastwise trade to United States-built or rebuilt and 
documented vessels. Section 27 was amended by Pub. L. 
86-583 on July 5, 1960 to provide, in part, that ‘‘no vessel 
of more than five hundred gross tons which has acquired 
the lawful right to engage in the coastwise trade, by virtue 
of having been built in or documented under the laws of 
the United States, and which has later been rebuilt, shall 
have the right thereafter to engage in the coastwise trade, 
unless the entire rebuilding, including the construction 
of any major components of the hull or superstructure 
of the vessel, is effected within the United States, its terri- 
tories (not including trust territories), or its possessions,”’ 
Section 4 of Pub. L. 86-583 further provides that it will 
be effective from the time of its enactment, which was 
July 5, 1960, ‘‘Provided, however, that no vessel shall be \ 
deemed to have lost its coastwise privileges as a result 
of the amendments made by this Act if it is rebuilt within 
the United States, its territories (not including trust terri- 
tories), or its possessions under a contract executed be- 
fore such date of enactment and if the work of rebuilding 


| 


i} 


| 
| 


is commenced not later than twenty-four months after such | 


date of enactment.’’ 


6. Pub. L. 86-583 was enacted to close a loophole which . 


had been opened by a prior ruling of the Commissioner 
of Customs permitting vessels, even though rebuilt with 
foreign made hull midsections, to retain their coastwise 
privileges. By virtue of the enactment of Pub. L. 86-583 
vessels rebuilt with foreign midsections now lose their 
coastwise privileges. In order to avoid hardship to per- 
sons who had relied upon the prior ruling of the Commis- 
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sioner of Customs in entering into bona fide agreements 
for the rebuilding of identified vessels with foreign mid- 
sections, the proviso added by Section 4 of Pub. L. 86-583 
preserved the coastwise privileges of vessels so rebuilt, 
so long as the contracts under which they were rebuilt had 
been executed before July 5, 1960 and the work of re- 
building commenced within 24 months of that date. 


7. Pursuant to Section 3 of Pub. L. 86-583 the defendant 
Dillion’s predecessor as Secretary of the Treasury caused 
the defendant Bureau of Customs to issue certain regula- 
tions to effectuate the purposes of that Act. Section 3.2(f) 
of the regulations of the defendant Bureau provides, in 
part, as follows: 


““No vessel of classes 1 through 8 above which has 
acquired the lawful right to engage in the coastwise 
trade, by virtue of having been built in or documented 
under the laws of the United States, shall have the 
right to engage in such trade, if it thereafter has been 
sold or transferred foreign in whole or in part or 
placed under foreign registry (§ 3.43), or, if of more 
than 500 gross tons, has been rebuilt unless the entire 
rebuilding, including the construction of any major 
components of the hull or superstructure of the vessel, 
was effected within the United States, its Territories 
(not including trust territories), or its possessions. 
However, no rebuilt vessel shall be deemed to have 
lost its coastwise privileges within the meaning of the 
above merely because it may have been rebuilt within 
the United States, its Territories (not including trust 
territories), or its possessions under a contract exe- 
cuted before July 5, 1960, if the work of rebuilding is 
commenced not later than 24 months after such date 
(§ 3.28). When a vessel has lost its coastwise privi- 
leges, no document shall be issued for the coastwise 
trade * * *.”? (19 C.F.R. §3.2(f), 25 F.R. 13687) 


Section 3.28(d) of the regulations provides: 


‘““No vessel of more than 500 gross tons which has 
been rebuilt and has thereby lost its coastwise privi- 
leges (see sec. 3.2(f)) shall be documented for nor 
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permitted to engage in the coastwise trade”’ (19 C.F.R. 
§ 3.28(d), 25 F.R. 13688). 


8. Defendant Sea-Land is about to seek, or is causing 
other parties, acting in its behalf, to seek, the enrollment 
with coastwise privileges of two containership vessels of 
over 500 gross tons each, the New Orleans (Official No. 
242557) and the San Juan (Official No. 242653), and pro- 
poses to use such vessels in the coastwise trade, in viola- 
tion of Section 27 of the Merchant Marine Act, 1920, as 
amended by Pub. L. 86-583, and 19 C.F.R. §§3.2(f) and 
3.2(8)(d), as hereinafter more fully appears. 


9. Defendant Sea-Land had not entered into any con- 
tracts with United States shipyards for the rebuilding of 
the New Orleans and San Juan into containerships prior 
to July 5, 1960 and thus is not within the saving proviso 
of Section 4 of Pub. L. 86-583. 


10. T. J. Stevenson & Co., Ine. (hereinafter called 
Stevenson) and Skarship Corp. (hereinafter called Skar- 


ship) had entered into open-end contracts with certain 
United States shipyards prior to July 5, 1960 for the re- 
building of unnamed vessels into a tanker and an ore car- 
rier, respectively, and not containerships. At the time said 
contracts were entered into, Stevenson and Skarship did 
not own and had no interest in either the New Orleans or 
the San Juan. 


11. Defendant Sea-Land, subsequent to July 5, 1960, 
entered into arrangements with Stevenson and Skarship 
to have the New Orleans and the San Juan rebuilt with 
foreign-made midsections into containerships under the 
aforesaid contracts entered into between Stevenson and 
Skarship and certain United States shipyards. 


12. Pursuant to its arrangement with Stevenson, defend- 
ant Sea-Land on or about February 21, 1962 loaned it 
Nine Hundred Forty-Five Thousand Dollars ($945,000) 
and agreed to make additional loans from time to time in 
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an aggregate amount not to exceed One Million Six Hun- 
dred Thirty-Five Thousand Dollars ($1,635,000), all of 
such loans evidenced or to be evidenced by non-recourse 
promissory notes. The loans were secured by a first pre- 
ferred mortgage in an amount of Two Million Five Hun- 
dred Kighty Thousand Dollars ($2,580,000) on the vessel 
New Orleans. 


13. The market value of the New Orleans at the time 
defendant Sea-Land and Stevenson entered into their loan 
and mortgage agreement did not exceed Five Hundred 
Thousand Dollars ($500,000), and the proceeds of the loans 
over and beyond that amount were to be used to defray 
the costs of converting the New Orleans with a foreign- 
made midsection into a containership. Prior to this agree- 
ment between defendant Sea-Land and Stevenson, the ves- 
sel New Orleans had been mortgaged in an amount of only 
Four Hundred Thousand Dollars ($400,000). Said mort- 
gage had been satisfied on February 20, 1962. 


14. The foreign-made midsection which has been in- 
serted into the New Orleans was contracted for and owned 
by Sea-Land Ships, Inc., a company affiliated with defend- 
ant Sea-Land, and the reconversion and midsection work 
performed on the New Orleans in the United States was 
under the direct supervision and control of defendant Sea- 
Land and its agents and employees. 


15. Pursuant to its arrangement with Skarship, the de- 
fendant Sea-Land on or about February 27, 1962 pur- 
chased the vessel San Juan. On or about March 22, 1962, 
defendant Sea-Land conveved the vessel San Juan to Skar- 
ship. In furtherance of its arrangement with Skarship 
defendant Sea-Land during March 1962 loaned and ad- 
vaneed to Skarship a sum of money in the aggregate 
amount of Eight Hundred Thirty Thousand Dollars 
($830,000) and agreed to make additional loans to Skarship 
in an aggregate amount not to exceed One Million Eight 
Hundred Forty-Five Thousand Dollars ($1,845,000), such 
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loans evidenced or to be evidenced by non-recourse promis- 
sory notes. The loans were secured by a first preferred 
mortgage in an amount of Two Million Six Hundred 
Seventy-Five Thousand Dollars ($2,675,000) on the vessel 
San Juan. 


16. The market value of the San Juan at the time de- 
fendant Sea-Land and Skarship entered into their loan 
and mortgage agreement did not exceed Five Hundred 
Thousand Dollars ($500,000) and the proceeds of the loans 
over and beyond that amount were to be used to defray the 
costs of converting the San Juan with a foreign-made mid- 
section into a containership. 


17. The foreign-made midsection which has been inserted 
into the San Juan was contracted for and owned by Sea- 
Land Ships, Inc., a company affiliated with defendant Sea- 
Land, and the reconversion and midsection work performed 
on the San Juan in the United States was under the direct 
supervision and control of defendant Sea-Land and its 


agents and employees. 


18. On February 24, 1961, and prior to the transactions 
between defendant Sea-Land and Stevenson and Skarship 
hereinbefore referred to, defendant Bureau of Customs 
ruled, in T.D. 55381(2), that it was the intent of Congress 
that vessels of foreign construction should not be per- 
mitted to operate in the coastwise trade of the United 
States, that the saving clause of Pub. L. 86-583 was to be 
strictly construed, and that its purpose was to protect those 
who had entered into contracts for rebuilding in good 
faith prior to its enactment. Defendant Bureau then ruled 
specifically that contracts for the rebuilding of vessels 
with foreign-made midsections executed before July 5, 
1960, but assigned after that date to third parties, would 
not be regarded as being executed before enactment of Pub. 
L. 86-583 and that vessels rebuilt with the use of a foreign. 
made midsection under such an assigned contract would 
lose their coastwise privileges. 
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19. The transactions and arrangements between defend- 
ant Sea-Land and Stevenson and Skarship were designed 
to cireumvent Section 27 of the Merchant Marine Act, 1920, 
as amended by Pub. L. 86-583, and the ruling by defendant 
Bureau in T.D. 55381(2). 


20. On June 15, 1962, plaintiff Seatrain wrote the deputy 
commissioner of defendant Bureau concerning the afore- 
said transactions between defendant Sea-Land and Steven- 
son and Skarship, requesting a hearing and investigation 
into the transactions and the deferral of the documentation 
with coastwise privileges of the vessels New Orleans and 
San Juan. A copy of Seatrain’s letter, dated June 15, 
1962, is annexed hereto as Exhibit A, and made a part 
hereof, 


21. On June 18 and July 12, 1962, the American-Hawai- 
ian Steamship Company (hereinafter called American- 
Hawaiian), by its attorneys, wrote defendant Nichols con- 
cerning the transactions between defendant Sea-Land and 


Stevenson and Skarship, requesting a hearing and investi- 
gation into the transactions and protesting the conferral 
of coastwise privileges on the vessels New Orleans and 
San Juan. Copies of the letters of American-Hawaiian’s 
attorneys, dated June 18, 1962 and July 12, 1962, are an- 
nexed hereto as Exhibits B and C, respectively, and made 
a part hereof. 


22. On or about July 13, 1962, defendants Nichols and 
Bureau refused Seatrain’s request for a hearing and in- 
vestigation into the transactions. They ruled that, even 
assuming the truth of plaintiff Seatrain’s and American- 
Hawaiian’s allegations, the vessels New Orleans and San 
Juan were entitled to documentation with coastwise privi- 
leges. A copy of defendants Nichols’ and Bureau’s letter, 
dated July 13, 1962 to counsel for American-Hawaiian and 
their undated letter to Seatrain are annexed hereto as Ex- 
hibits D and KE, respectively, and made a part hereof. 
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23. On July 20, 1962, plaintiff Seatrain wrote defendant 
Dillon requesting review and reversal of defendants 
Nichols’ and Bureau’s erroneous ruling. A copy of Sea- 
train’s letter, dated July 20, 1962, is annexed hereto as 
Exhibit F, and made a part hereof. 


24. On August 7, 1962, defendant Nichols, pursuant to 
the direction of the office of defendant Dillon sent teletype 
messages to plaintiff Seatrain and American-Hawaiian in- 
viting them to appear informally before him on August 9, 
1962 and to present documents and arguments relevant to 
the eligibility of the New Orleans for coastwise privileges. 
Defendant Nichols, however, refused to give plaintiff Sea- 
train and American-Hawaiian the full and formal hearing 
required by Section 5 of the Administrative Procedure 
Act. A copy of defendant Nichols’ teletype message to 
plaintiff Seatrain, dated August 7, 1962, is annexed hereto 
as Exhibit G, and made a part hereof. 


25. On August 9, 1962 plaintiff Seatrain and American- 
Hawaiian appeared before defendant Nichols and again re- 
quested a full hearing with the right to cross examine the 
officers, agents and employees of defendant Sea-Land and 
Stevenson and to inspect the contracts and other agree- 
ment between them relevant to the arrangements and trans- 
actions complained of herein. Plaintiff Seatrain and 
American-Hawaiian also set forth in detail the facts and 
documents supporting their allegations concerning the ar- 
rangements and transactions complained of herein. De- 
fendant Nichols again denied such requests for a full hear- 
ing, again refused to investigate further into plaintiff’s 
and American-Hawaiian’s allegations and again ruled that, 
even assuming the truth of such allegations, the vessel New 
Orleans was entitled to documentation with coastwise privi- 
leges. Defendant Nichols further informed plaintiff Sea- 
train and American-Hawaiian that in accordance with in- 
structions from the office of defendant Dillon he would im- 
mediately approve documentation of the New Orleans with 
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coastwise privileges. Defendant Nichols also informed 
plaintiff Seatrain and American-Hawaiian that his ruling 
was also applicable to the vessel San Juan and that it too 
was eligible for documentation with coastwise privileges. 


26. The actions and rulings of defendants Dillon, Nichols 
and Bureau are erroneous, improper, in contravention of 
Section 27 of the Merchant Marine Act, 1920, as amended 
by Pub. L. 86-583, and inconsistent with defendant Bu- 
reau’s own interpretation thereof in T.D, 55381(2). They 
are not supported by substantial evidence or adequate find- 
ings and are without basis in fact or law. 


27. Unless enjoined by this Court, defendants Dillon, 
Nichols and Bureau will immediately approve the docu- 
mentation and enrollment of the vessel New Orleans with 
coastwise privileges and will shortly approve the docu- 
mentation and enrollment of the vessel San Juan with 
coastwise privileges and defendant Sea-Land will commence 
operations with these vessels in the coastwise trade. The 
use of these vessels, or of other vessels which may result 
from the documentation and enrollment of the New Orleans 
and the San Juan in the coastwise trade, in competition 
with Seatrain, will cause Seatrain irreparable injury. 
Plaintiff Seatrain does not have an adequate remedy at 
law. 


Count II 


28. Seatrain repeats each and every allegation set forth 
in paragraphs 1 through 27 of this complaint. 


29. The refusal by defendants Dillon, Nichols, and Bu- 
reau to investigate fully the arrangements and transactions 
complained of herein and to grant Seatrain a full and com- 
plete hearing with respect thereto is arbitrary, capricious 
and in violation of Section 5 of the Administrative Pro- 
cedure Act. 


Wuererorr, plaintiff Seatrain prays (1) for a judgment 
declaring that the interpretation of Section 27 of the Mer- 
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chant Marine Act, 1920, 41 Stat. 998, 46 U.S.C. § 883, as 
amended by Pub. L. 86-583, 74 Stat. 321, by defendants 
Dillon, Nichols and Bureau, and their action thereunder in 
approving the documentation and enrollment of the vessels 
New Orleans and San Juan with coastwise privileges, are 
erroneous, improper and unlawful; (2) for a judgment (a) 
permanently enjoining defendants Dillon, Nichols and Bn- 
reau from approving the documentation and enrollment 
with coastwise privileges of the vessels New Orleans and 
San Juan, (b) ordering the cancellation by defendants 
Dillon, Nichols and Bureau of any documentation and en- 
rollment with coastwise privileges of the New Orleans and 
San Juan which may have been issued, prior or subsequent 
to the commencement of this action, and (c) permanently 
enjoining defendant Sea-Land from operating the vessels 
New Orleans and San Juan in the coastwise trade; (3) for 
a judgment ordering defendants Dillon, Nichols and Bu- 
reau to grant Seatrain a full and complete hearing on the 
transactions complained of; (4) for a judgment awarding 
plaintiff the costs of this action; and (5) for such other 
and further relief as to the Court may seem necessary or 
proper. 


Warren KE. BAKER 
Attorney for Plaintiff 
Shoreham Building 
15th and H Streets, N. W. 
Washington 5, D. C. 


Of Counsel: 


CHApBOURNE, PaRKE, WurITEsmE & WOLFF 
Shoreham Building 
15th and H Streets, N. W. 
Washington 5, D. C. 
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Exhibit A 


SEATRAIN LINES, INC, 


595 RIVER ROAD 
EDGEWATER, N. J. 
WHitney 5-6600 
John L. Weller New York Telephone 
President LOngacre 4-5500 
June 15, 1962 
Robert V. McIntyre, Esq. 
Chief, Marine Administration 
Bureau of Customs 
Washington 25, D. C. 
Re: Use of Foreign-Built Midbodies in Rebuilt 
Vessels by Sea-Land Service, Inc. in the 
Coastwise Trade 


Dear Sir: 


We wish to bring to your attention certain transactions 
involving the use of foreign-built midbodies in rebuilt 
vessels which Sea-Land Service, Inc. proposes to use in the 
intercoastal trade and which we believe to be in contraven- 
tion of Pub. L. 86-583, 46 U.S.C. See. 883. 


Seatrain Lines, Inc. is a coastwise water carrier, certifi- 
cated by the Interstate Commerce Commission to transport 
commodities generally between New York, Savannah, 
Georgia and the Gulf ports of New Orleans, Louisiana and 
Texas City, Texas. Seatrain operates six vessels in the 
Atlantice-Gulf coastwise trade, all of which have been built 
in United States yards without subsidy. Seatrain has em- 
barked on a $1.5 million program for increasing the length 
and capacity of its two newest vessels and is also studying 
the construction of new vessels for the Atlantic -Gulf trade. 
All of this work is being accomplished in United States 
shipyards. 
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Sea-Land Service, Inc., a component of the McLean In- 
dustries group, is Seatrain’s principal domestic water car- 
rier competitor. Sea-Land has publicly announced that 
four T-2 tankers are being, or will be, converted, utilizing 
foreign midsections, into trailerships for its use in the 
intercoastal trade. While it is true that Sea-Land states 
that it proposes to utilize the vessels in the intercoastal 
trade, there is no guarantee that such vessels will not be 
employed in the coastal trade in competition with Seatrain. 
Because of the very large savings involved in the use of 
foreign midbodies, Sea-Land obviously would have an un- 
conscionable competitive advantage over competitors, such 
as Seatrain, which uses ships built entirely in United 
States yards. 


This unfair competitive advantage was one of the moti- 
vating factors behind Pub. L. 86-583, 46 U.S.C. Sec. 883 
(July 5, 1960) which prohibits operation in the coastwise 
trade of a rebuilt vessel unless the entire rebuilding, in- 
cluding the construction of any major components of the 
hull and super-structure of the vessel, is accomplished in 
the United States. Thus vessels, rebuilt with foreign mid- 
bodies, would lose their coastwise privileges. However, in 
order to protect parties who in good faith had entered into 
contracts for rebuilding vessels with foreign midbodies 
prior to enactment of Pub. L. 86-583 (July 5, 1960), Con- 
gress included an exception thereto, which provided that 
vessels rebuilt with foreign midbodies would not lose their 
coastwise privileges if rebuilt within the United States 
under contracts executed before the date of enactment of 
Pub. L. 86-583 and if the work of rebuilding is commenced 
not later than twenty-four months after such date of en- 
actment. 


The legislative history of Pub. L. 86-583 makes it per- 
fectly clear that the saving clause of that law was enacted 
to protect only those, who, in reliance upon prior rulings 
of the Commissioner of Customs, had entered into bona 
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fide good faith contracts for rebuilding vessels with foreign 
midbodies. Speculative contracts are obviously without 
the protection of the saving clause. 


The Commissioner of Customs has ruled, and we believe 
quite properly so, in T.D. 55381(2), 96 Treasury Decisions 
No. 19 (May 11, 1961) that contracts for the rebuilding of 
vessels with foreign midbodies, executed before July 5, 1960, 
but assigned after that date to third parties, lose the pro- 
tection of the saving clause of Pub. L. 86-583, and that 
any vessels so rebuilt under such an assigned contract 
would lose their coastwise privileges. We believe that 
similar attempts to circumvent the clear purpose of the 
statute, such as those now being engaged in by Sea-Land 
Service, Inc., should be rejected by the Bureau of Customs. 


As previously mentioned, Sea-Land proposes to use four 
vessels rebuilt with foreign midbodies in the coastwise 
trade. The first of these vessels, which we understand will 
shortly be presented for documentation, is the New Orleans 
(formerly the Esso New Orleans), Official Number 242557. 
This vessel is presently owned by T. J. Stevenson & Co. 
and until February of this year was subject to a mortgage 
of only $400,000. However, at this latter date, the $400,000 
mortgage was paid off and the vessel was mortgaged by 
Stevenson to Sea-Land for an amount of $2,580,000. A 
non-recourse promissory note from Stevenson to Sea-Land 
limits Sea-Land@’s rights of recovery against Stevenson to 
proceeding against the vessel New Orleans. According to 
reports in the public press, the vessel will soon be sold to 
Sea-Land. 


Seatrain is not in possession of the loan agreements be- 
tween Sea-Land and Stevenson and has been unable to dis- 
cover all the details of these transactions. However, even 
on the basis of the limited facts outlined above, a number of 
serious questions arise. When was the Stevenson conver- 
sion contract with the shipyard entered into? Did it cover 
the particular vessel involved? Why is Sea-Land making 
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$2,580,000 available to Stevenson for a vessel worth only 
$400,000? Are part of the funds being advanced to pay the 
shipyard conversion costs? Is a transfer of the vessel in- 
volved in the original mortgage transaction? Did Steven- 
son’s original contract with the yard call for a conversion 
to a trailership? We believe that when these questions 
are answered, it will be obvious that Sea-Land is financing 
the conversion of the vessel and is merely taking advantage 
of Stevenson’s contract in much the same manner as an 
assignee and that such a transaction is not within the con- 
templation of the saving clause. 


The second of the four vessels is the San Juan (formerly 
Esso Raleigh), Official Number 249653. This vessel is 
presently owned by Skarship Corporation. It was pur- 
chased from Sea-Land in March, 1962, which in turn had 
purchased it the month before from Humble Oil and Re- 
fining Co. A mortgage in the amount of $2,675,000 is held 
by Sea-Land on the vessel. A non-recourse note, similar 
to that involved in Stevenson transaction, is also utilized in 
the Skarship transaction. 


When Skarship testified before the Congress in favor of 
the saving clause in Pub. L. 86-583, it urged a need for 
protection because of steps it had taken to have four tank- 
ers converted with foreign midbodies into ore carriers. 
One of these, at least, is now being converted into some- 
thing entirely different. 


We are confident that, when the record is fully developed 
with respect to the Skarship transaction, it will, like the 
Stevenson transaction, be found to violate the terms and 
spirit of the statute. 


As to the remaining two vessels, we understand that 
these are covered by a Sea-Land contract. We are investi- 
gating these two vessels, and facts uncovered to date indi- 
cate the ineligibility of these two vessels to be rebuilt with 
foreign midbodies and to retain their coastwise privileges. 
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We will detail our reasons in support of our position with 
respect to the latter two vessels in a subsequent letter. 


Under the circumstances, we request that the Bureau of 
Customs examine carefully into the facts of these trans- 
actions. We believe that the known facts and the neces- 
sity that the statute be fully complied with require a full 
scale hearing and investigation, with notice to Seatrain 
and all other interested parties, and that pending such 
investigation the vessels New Orleans and San Juan not 
be documented. We would appreciate being advised when 
these ships are presented for documentation. 


Respectfully submitted, 
J. L. Week 
JLW:jp 
be:Messrs. Edmund E. Harvey 
H. T. Haller 


Exhibit B 
June 18, 1962 


Commissioner of Customs 
Bureau of Customs 

2100 K Street 
Washington, D. C. 


Att: Mr. Robert McIntyre 
Deputy Commissioner for Marine Administration 


Dear Sir: 


We are counsel to American Hawaiian Steamship Com- 
pany. Our client has expended substantial sums of monies 
in the development of an intercoastal shipping program 
utilizing three new 24-knot, 900 foot container ships of the 
latest design to be constructed entirely in United States 
shipyards, a program which our client strongly believes 
to be in the best interests of the United States. 
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Sea-Land Service, Inc., a subsidiary of McLean Indus- 
tries, Inc., has publicly announced that it is undertaking 
the conversion of four World War II built vessels into con- 
tainer ships with foreign built midbodies and that it pro- 
poses to use them in United States coastwise trade. The 
vessels in question are the ‘‘Esso New Orteans’’ (renamed 
“(New Orveans’’), Official No. 242557, ‘‘Esso RaeicH’’ (re- 
named “Saw Juan’’) Official No. 242653, ‘‘Esso Caatta- 
xooca’’ Official No. 241220, and ‘‘Esso BETHLEHEM” Official 
No. 241153. In this letter we shall address ourselves to the 
circumstances regarding the first two of these four vessels, 
the ‘‘Esso New Organs” and ‘‘Esso RaLeicH”’. 


On behalf of our client American Hawaiian Steamship 
Company we protest any grant of coastwise privileges to 
the ‘‘Esso New Organs’? and ‘‘Esso RaLeicH’’ upon their 
conversion to containerships with foreign built mid-sections 
as it appears from an examination of Public Law 86-583 
and its history, and from a preliminary investigation of the 
facts (which we shall outline in this letter), that such ves- 


sels are not entitled to coastwise privileges under Section 
97 of the Merchant Marine Act, 1920, as amended, 


Section 27 of the Merchant Marine Act, 1920 enunciated 
the historic policy of the United States which limited par- 
ticipation in the coastwise trade to vessels constructed in 
United States shipyards. In order to ‘‘emphasize and 
tighten the restrictions of the 1920 act”’ Congress by act of 
July 14, 1956, provided that a vessel would lose its coast- 
wise privileges if rebuilt in a foreign shipyard. However 
in December, 1959, the Bureau of Customs ruled that a 
midbody built in a foreign shipyard could be inserted in 
a United States vessel without loss of the coastwise privi- 
lege of such vessel provided such insertion were done in a 
United States shipyard. In the following year Congress 
enacted Public Law 86-583. The entire purpose of the law 
was to close the ‘‘loop hole’’ created by the Customs rul- 
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ing. The intent of Congress is expressed in the House of 
Representatives Report No. 1887 as follows: 


“The purpose of this bill is to amend existing law to 
close a loophole therein which would permit a frustra- 
tion of the intent of Congress that vessels of foreign 
construction shall not be permitted to operate in the 
coastwise trade of the United States.’’ 


and in the Senate Report No. 1279, dated April 19, 1960, as 
follows: 


‘‘Shipbuilding officials in this country viewed with 

alarm the Customs ruling permitting the use, without 

loss of coastwise privileges, of foreign midsections in 

the rebuilding of domestic vessels. It was contrary to 

the spirit of the statute involved, they argued, and 

sould open the way to other even more damaging possi- 
ilities.’? 


At the Senate hearings on the Bill it was pointed out that 
some shipowners had already made extensive commitments 


on the basis of a Customs ruling that a foreign built mid- 
body could be used. Thus, for example, a representative 
of Skarship Corporation argued that it had executed con- 
tracts with shipyards for ore-carrier conversions, had en- 
tered into long-term charter parties and had made serious 
financial commitments on the basis of the Customs ruling. 
To protect shipowners who had negotiated and made ‘“‘bona 
fide’’ contracts in reliance on the Customs ruling, Congress 
accepted an amendment to the proposed Bill so that 


‘no vessel shall be deemed to have lost its coastwise 
privileges ... if it is rebuilt ... under a contract exe- 
cuted before such date of enactment and if the work 
of rebuilding is commenced not later than twenty-four 
months after such date of enactment.’’ 


1. The above quoted ‘‘savings clause’’ therefore relates 
to rebuilding contracts for specific vessels. The language 
and history of Section 27, as amended, confirms such con- 
struction. It is well known that the cost of a T-2 tanker 
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can and has fluctuated sharply. It would be not only im- 
prudent but extraordinary for a shipowner to make a ‘‘bona 
fide’? commitment to a shipyard in excess of $2,300,000 
(the approximate cost of a conversion) if it did not own, 
or at least have a binding contract for the purchase of a 
T-2 tanker. Thus for example, at the hearings before the 
Senate and again before the House, Skarship Corporation 
and Skar-Ore Corporation, the only shipowners appearing 
as witnesses, emphasized and represented that they had 
contracted for the purchase of four T-2 tankers for their 
ore-carrier conversion contracts. Furthermore since 
coastwise privileges run with the vessel rather than the 
shipowner, it would be necessary to designate the ‘‘pro- 
tected’’ vessel prior to July 5, 1960. If there were any 
doubt about the requirement that the contract related to a 
specific vessel, the ‘well-established rule of statutory con- 
struction that saving clauses are strictly construed’? would 
require such construction. 


Our investigation shows that the parties did not contract 
for the sale of the ‘‘Esso New Orveans’’ until more than 
one year after the enactment of Public Law 86-583, and in 
the case of the ‘‘Esso RaeicH’’, until more than one and 
one-half years after enactment. In fact our investigation 
conclusively establishes that the ‘‘Esso RauetcH’’ could not 
have been designated by its present owner in a conversion 
contract executed prior to the date of enactment. 


9. It further appears that the conversion of the ‘‘Esso 
New Orueans’”’ and ‘‘Esso RaLeicH’’ are not being made 
under contracts executed prior to July 5, 1960. The ves- 
sels are now being converted into containerships. Neither 
T, J. Stevenson & Co. Inc. nor Skarship Corporation, ac- 
cording to the information available to us, executed con- 
tracts for containerships prior to the enactment of the 
Bill. Indeed Skarship Corporation represented to the 
United States Senate and the House of Representatives 
that its two proposed contracts with Bethlehem Steel Com- 
pany (for which it sought protection) covered 
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(a) the conversion of specific T-2 vessels for which Skar- 
ship had contracted 


(b) into ore carriers 


(c) for use on the Great Lakes 


However, despite these representations, it is clear that 
the contract that Skarship Corporation purports to pursue 
with Bethlehem for the ‘‘Esso Rateicu’”’ 


(a) is not a contract relating to a T-2 vessel for which 
Skarship had contracted prior to July 5, 1960 


(b) is not a contract for conversion of such vessel into 
an ore-carrier 


(c) is not for the conversion of a vessel for use in the 
Great Lakes Service. 


Obviously then, unless Skarship Corporation entered into 
a ‘“‘bona fide’? containership contract with Bethlehem be- 
fore July 5, 1960 which it did not disclose to the Congress, 
it had, prior to July 5, 1960, no plans or commitments what- 
soever for a containership conversion for use in the inter- 
coastal service. Since it had furnished the Congress with 
details as to the good faith commitments it had made for 
the ore-carriers in reliance on the Customs ruling, we think 
it would have made reference to good faith commitments 
for the containership if there were any such commitments. 
If the ‘‘Esso RateicH”’ is being converted to a container- 
ship under a contract made by Skarship for conversion of 
some other T-2 into a Great Lakes ore carrier, then it is 
clear that the ‘‘ Esso RateicH’’ is not a protected vessel and 
is not entitled to coastwise privileges. In our investiga- 
tion, we failed to find any indication whatever that either 
Skarship Corporation or T. J. Stevenson & Co., Inc. had 
contemplated at any time, or even evidenced any interest in, 
containership conversion for intercoastal operation prior 
to July 5, 1960 or prior to the time Sea-Land Service, Inc. 
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expressed an interest in having Stevenson and Skarship 
participate with it in containership conversions. If Sea- 
Land Service, Inc. is using or has acquired the Stevenson 
contract for a jumboized tanker and the Skarship contract 
for an ore carrier to obtain coastwise privileges for vessels 
converted into containerships for Sea-Land, then it is clear, 
on that ground alone, that such vessels are not entitled to 
coastwise trade and that the grant of coastwise privileges 
to such vessels would violate the letter and spirit of the 
law, particularly when the law in question was designed 
to close a loophole created by a prior Customs ruling. If 
there could be any doubt, the rule of statutory construction 
for the saving clause would demand denial of privileges 
under such circumstances. Surprisingly, it is noted that 
Sea-Land felt it could publicly announce several months 
ago that the ‘“‘Esso New Orteans’”’ and ‘‘Esso RALEIGH”? 
containership conversions were for Sea-Land, not for 
Stevenson and Skarship, and that it (Sea-Land) had ac- 
quired the ‘‘Esso Rateicu’’ for containership conversion 
at Bethlehem Shipyards. It did not bother to mention, 
however, that the ‘‘Esso RareicH’’ would be transferred 
by Sea-Land to Skarship, so that Sea-Land could appar- 
ently attempt to use Skarship’s contract with Bethlehem 
to acquire coastwise rights. We might add that evidence 
has come to our attention that Sea-Land did not decide to 
build these two additional containerships until late 1961, 
more than a year after the enactment of Public Law 86-583. 


3. Question as to the propriety of regarding these conver- 
sions as falling within the purview of the savings clause 
also arises from an attempt to determine the Customs rul- 
ing under which the containership conversions were under- 
taken. It appears that any Customs rulings issued prior 
to July 5, 1960 related to conversions into an ore carrier 
or enlarged tanker, and not containerships. Each of these 
three type vessels is separate and distinct from the others 
and it is well known in the shipping industry that the struc- 
ture, configuration, deck, coverings, ete. are fundamentally 
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and substantially different one from the other. Therefore 
a “‘good faith” contract for an ore carrier or tanker can- 
not be transformed into a ‘‘good faith”? contract for a con- 
tainership, particularly when the intent is to circumvent a 
statutory prohibition. Full import must be given to the 
requirement of ‘‘good faith’’, a requirement which is 
clearly established in the legislative history and confirmed 
in the Customs ruling which underlies Treasury Decision 
55381 (2). 


4. Even if it were to be assumed that Stevenson and 
Skarship had executed ‘‘good faith’? contracts for con- 
tainership conversions of specified vessels prior to July 5, 
1960, it appears that such contracts have been transferred 
to Sea-Land Service, Inc. and the vessels rebuilt under such 
assigned contracts are not entitled to coastwise privileges. 
Treasury Decision 55381(2), Bureau of Customs letter 
dated May 11, 1961. In the case of the “*Esso RaLeicH’’, 
Sea-Land acquired the vessel from Esso in February, 
1962. There were public reports at the time that the 
acquisition was in furtherance of Sea-Land’s container- 
ship conversion program for four vessels. However, the 
interesting transactions which took place on March 22, 1962 
clearly spelled out the attempt to disguise the assignment 
sought to be effected. On that day Sea-Land Service, Ine. 
appears to have delivered ‘‘title’’ to the T-2 type vessel to 
Skarship Corporation. At the same time however that it 
appeared to be delivering the vessel to Skarship, Sea-Land 
simultaneously took back a bareboat charter from Skar- 
ship which would give Sea-Land possession and control of 
the vessel. Sea-Land then immediately acquired a mort- 
gage in the amount of $2,675,000 on the ‘Esso Ra.eicH”’ 
to secure various loans that were to be made to Skarship 
in the total amount of $2,675,000. The value of the ‘‘Egso 
Rateicx”’ for mortgage security can be estimated roughly 
at $500,000. It would therefore appear on the face of the 
transaction that Sea-Land was under-secured to the extent 
of more than $2,000,000. We would presume in a normal 
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transaction that Sea-Land could look to other security or 
the assets of Skarship in the event of default in repayment 
of the $2,675,000. But in this extraordinary and abnormal 
transaction, Sea-Land had agreed that in case Skarship did 
not repay the loans aggregating $2,675,000, Sea-Land 
would not institute any lawsuit against Skarship but would 
limit itself to its security in the vessel. As some evidence 
of this extraordinary arrangement between Skarship and 
Sea-Land we set forth the pertinent part of one of the 
‘‘Non-Recourse”’ notes covering the Sea-Land ‘‘loans’’ as 
follows: 


“It is expressly understood and agreed that the under- 
taking of the Company (Skarship Corporation) to pay 
the principal of, and interest on, this Note is included 
herein for the sole purpose of establishing the continu- 
ing existence of the indebtedness evidenced by the 
Note, and the Payee for itself, its suecessors and as- 
signs, by the acceptance of this Note, agrees that it 
will not institute on this Note any action at law or any 
suit in personam against the Company, its successors 
or assigns, for the payment of the principal or inter- 
ests remaining unpaid or for any other sum of money 
which is or may be payable under this Note; provided, 
however, that nothing in this paragraph contained 
shall be deemed to be a release or impairment of said 
indebtedness or of the lien thereof upon the property 
assigned and pledged to secure the payment hereof or 
to preclude the Payee from proving the indebtedness 
evidenced by this Note as a claim in case of bankruptcy 
or insolvency proceedings or other marshalling of the 
assets and liabilities of the Company or from resort- 
ing to said security in case of any default thereunder 
or from enforcing any of its rights under the agree- 
ment or the Mortgage or in respect to any of the se- 
curity for this Note.” 


Sea-Land also agreed that its mortgage would be subordi- 
nate to any liens and a mortgage that Bethlehem Steel 
Company might have against the vessel, and the trans- 
action reflects the knowledge and intention that the vessel 
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would be immobilized and converted at the Bethlehem 
shipyard. Skarship, which had given Sea-Land a bareboat 
charter of the vessel, which it could not have used in any 
event before the Fall of 1962, ostensibly agreed to pay 
Sea-Land $2,675,000 within a few months after the comple- 
tion of the conversion and this substantial amount of 
money was to be repaid not later than December 31, 1962. 
If the payments were not made Sea-Land, could (and 
doubtlessly would) take the vessel, particularly since it 
could not look to Skarship for payment. We might note 
that the ‘‘loan’’ to Skarship is a few hundred thousand 
dollars in excess of the basic U. 8. shipyard contract price 
for conversion. It is apparent from the foregoing sham 
transactions that Skarship’s contract with Bethlehem has 
been effectively transferred to Sea-Land, that Sea-Land is 
supplying the funds for the conversion, that Sea-Land has 
possession and control of the vessel and that Sea-Land 
plans to retake ‘‘title’’ after using the Skarship shipyard 
contract for an ore carrier to obtain your approval of 
coastwise privileges for the container vessel. We also 
have evidence that Sea-Land acquired the vessel from Esso 
with the announced intention of converting it into a con- 
tainership, that the later transfer of ‘‘title’’ to the vessel 
from Sea-Land to Skarship was not a bona fide sale 
but part of the plan to utilize Skarship’s contract, that Sea- 
Land owned the vessel during part of the time it was at 
the Bethlehem shipyard, and that Sea-Land gave substan- 
tial sums of money to Skarship prior to the time it gave 
Skarship title to the vessel, even though Skarship at such 
time had no apparent interest in the vessel. 


An examination of the history of the ‘‘Esso New Or- 
LEANS’’ transaction shows it to be almost identical to the 
“Esso RareicH’’. Here again Sea-Land has obligated it- 
self to make loans to Stevenson in the amount of $2,580,000 
against the security of the vessel which was purchased 
about six months earlier for $550,000. Here also Sea-Land 
agreed that it would not sue Stevenson for the indebtedness 
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in case of default and would limit itself to the security of 
the vessel, accepting exactly the same extraordinary ‘‘non- 
recourse’? agreement quoted above. Furthermore the loan 
transaction was in contemplation of the conversion work at 
Todd Shipyards, yet ostensibly required repayment of 
$2,580,000 by December 31, 1962, the same maturity date 
applicable to the Skarship loans. Here again Sea-Land 
has publicly announced that it will retake the vessel after 
the completion of the conversion. Of course it does not 
plan to retake the vessel after the conversion until you have 
given approval to the grant of coastwise privileges for the 
vessel in the name of T. J. Stevenson & Co. Inc. The as- 
tonishing record of these transactions, the boldness of Sea- 
Land’s public affirmance that these are its conversions, and 
its apparent conviction that these vessels will be enrolled 
despite the impropriety thereof, are causes of serious 
concern. 


5, An attempt by Sea-Land quietly to try to obtain 
coastwise privileges in the manner outlined above might be 


understandable but it is surprising that they have publicly 
confirmed their attempt to circumvent the statutory pro- 
hibitions. They have publicly announced that the Esso 
New Orleans and Hsso Raleigh are Sea-Land conversions, 
intended for their service, and not for T. J. Stevenson Co. 
Inc. or Skarship Corporation. They have publicly an- 
nounced that the vessels would be taken from Stevenson 
and Skarship after documentation in the name of Steven- 
son and Skarship. They have even announced several 
months ago that they had decided upon the names that the 
vessels would bear when they were placed in Sea-Land’s 
service after documentation in the name of Stevenson and 
Skarship. Thus Sea-Land has publicly admitted that it 
is the real party in interest and that it has acquired the 
benefits of the performance of the Stevenson and Skarship 
contracts. 


We are confident that the Commissioner of Customs can 
not and will not tolerate such an obvious and open attempt 
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to escape enforcement of Section 27 of the Merchant 
Marine Act of 1920. Indeed the Bureau has already estab- 
lished an express prohibition against the transfer of con- 
tract rights in Treasury Decision 55381(2) dated February 
24, 1961. In his letter dated May 11, 1961, D. B. Stru- 
binger, Acting Commissioner of Customs, warned that 
contracts could not be transferred and emphasized the 
‘“‘good faith’? requirement of the savings clause, as 
follows: 


“It is a well-established rule of statutory construc- 
tion that saving clauses are strictly construed and are 
interpreted in view of the legislative intent. Senate 
Report No. 1279, April 19, 1960, and House Report 
No. 1887, June 16, 1960, both accompanying S. 3189, 
on which the Act was predicated, state the purpose of 
the bill is to amend existing law to close a loophole 
therein which would permit a frustration of the intent 
of Congress that vessels of foreign construction shall 
not be permitted to operate in the coastwise trade of 
the United States. 


The purpose of the saving clause is to protect those 
who entered into contracts for rebuilding in good faith 
prior to enactment. An assignee who takes an assign- 
ment after the cutoff date could hardly be placed in 
that category. 


All witnesses appearing before the Committee sup- 
ported the bill. Leigh R. Sanford, President of the 
Shipbuilders’ Council of America, expressed the fear 
that if the law is not further clarified (the 1956 Act 
merely covered vessels rebuilt abroad), the practice 
of using foreign-built mid-bodies ‘‘will grow and 
grow.’’ 

The Bureau strongly feels that it can take no action 


which will hinder the closing of the loophole or which 
will be contrary to the traditional national objectives 
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affecting the coastwise trade and the shipping in- 
dustry.’’ 


We are fully in accord with this logical expression of the 
strong feelings of the Bureau in the proper enforcement of 
this law. We understand that the Bureau has also issued 
other rulings to shipowners consonant with the foregoing 
principles. It is axiomatic that the law will not permit one 
to do indirectly that which it cannot do directly. A grant 
of coastwise privileges to these vessels would be a clear 
violation of both the letter and the spirit of the law, and 
a frustration of the efforts expended by the respective 
Committees of both houses of the Congress in seeking to 
provide protection for parties acting in good faith, as well 
as a frustration of the Act of Congress itself in seeking 
to close the loophole. 


Needless to say, the grant of coastwise privileges to the 
New Orueans (ex Esso New Orleans) and the San Juan 
(ex Esso Raleigh) would cause irreparable damage to our 
client which has expended more than $1,500,000. and set 
aside may millions of dollars for a modern intercoastal 
shipping program utilizing new 24 knot vessels constructed 
entirely in the United States without subsidy. Moreover, 
such grant would seriously jeopardize, as in fact the 
publicity thereof has already done, a program which, in 
contemplating the expenditure of tens of millions of 
dollars in American shipyards, would provide substantial 
work for our domestic shipyard workers. These are the 
very goals which the Congress of the United States has 
sought to achieve in enacting legislation such as that under 
which Sea-Land now seeks to obtain enrollment for the 
aforementioned two vessels. The publicity which it has 
accorded to its proposed use of these vessels, carrying with 
it an apparent confidence that they will be granted coast- 
wise privileges, discloses a callous disregard of both the 
functions of and the proper performance of duty by your 
office. We are confident, however, that in surveilling and 
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processing the documentation of United States vessels you 
will abide by the statutes and intent of Congress. There- 
fore, in view of the information hereinbefore set forth, we 
respectfully submit that coastwise privileges must be denied 
the New Orleans and the San Juan, and request that you 
advise your various offices accordingly. 

If our investigation, limited as it must be, discloses a 
flagrant circumvention of the statutory prohibition, we are 
confident that a full detailed investigation and hearing will 
uncover further evidence of the ineligibility of these vessels 
for United States coastwise privileges. Consequently, if 
there be any question in your mind concerning the data 
above set forth, on behalf of our client we call for such 
investigation and hearing and ask for notice thereof, with 
the opportunity to examine and present evidence. Pend- 
ing such full investigation and hearing we protest any 
conferral of coastwise privileges on these vessels, 


Respectfully yours, 
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Exhibit C 
LAW OFFICES 
CARDILLO & SMITH 
JOSEPH CARDILLO, JR. 
DANIEL L. SMITH, JR. 
DONALD F. MOONEY 


PHILIP J. CURTIN 
52 BROADWAY, NEW YORK 4, WN. Y. 
July 12, 1962 


Commissioner of Customs 
Bureau of Customs 

2100 K Street 
Washington, D. C. 


Att: Mr. Robert McIntyre 
Deputy Commissioner for Marine Administration 


Dear Sir: 


We wish to refer to our letter dated June 18th and con- 
ference in which we brought to your attention some results 
of our investigation into the eligibility of the ‘‘New 
Organs”? and ‘San Juan’? for coastwise privileges. On 
behalf of our client American Hawaiian Steamship Com- 
pany we reiterate the protests previously made as further 
investigation confirms their validity. 


In this letter we shall set forth some of the additional 
information obtained in our continuing investigation with 
comments. It must be borne in mind that such information 
was in some instances obtained with great difficulty and 
we do not have the facilities available to you for a complete 
inquiry into the true facts. Nonetheless it is apparent on 
the basis of the investigation that we have made that these 
vessels should not be granted coastwise rights and we ask 
you to advise the Collector of Customs for the Port of 
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New York accordingly. If there is any doubt about the 
matter a hearing should be held at which all material facts 
would be developed by orders for the production of records 
and the attendance of witnesses. You and the Secretary 
of the Treasury, charged with the enforcement of Public 
Law 86-583, have the power and authority to hold a hearing 
if there is any quetsion about the propriety of a denial of 
coastwise privileges for these vessels. 


Preliminarily we might note that the parties involved 
in this discussion are T. J. Stevenson & Co., Inc. (Steven- 
son), Skarship Corporation (Skarship), Sea-Land Services, 
Inc. and Sea-Land Ships, Ine. both of Box 1050, Port 
Newark, N. J. (Sea-Land), the Sea-Land companies being 
part of McLean Industries, Inc, (McLean) headed by 
Maleolm P. McLean. 


We shall first summarize and then discuss some of the 
reasons why these vessels do not qualify for coastwise 
privileges. 

(I) The ‘“‘New Orteans’’ and ‘‘San Juan’’ were not 
rebuilt under contracts executed before July 5, 1960. 


(a) The ‘‘Esso New Orveans’? (renamed ‘New 
OrtEans’’) and “‘Esso Rateicu’’ (renamed ‘‘San Juan’’) 
were not specified in the contracts which are now being 
used in an attempt to obtain coastwise licenses for these 
vessels. 


(b) The ‘‘New Ortzans’’ and ‘‘San Juan”’ are not even 
the same type vessels as those referred to in the contracts 
which are being used in an attempt to obtain coastwise 
licenses. 


(c) The ‘contract’? between Stevenson and Todd Ship- 
yards which is being used in an attempt to obtain coastwise 
license for the ‘‘New Orueans’’ was a contract for the 
rebuilding of a T-2 Tanker into a 23,200 ton jumboized 
tanker. It was not a containership coversion contract 
which is a decidedly different and distinct contract. 
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(d) It is questioned that even the Stevenson 23,200 
ton jumboized tanker conversion contract was a ‘‘good 
faith’’ contract executed prior to July 5, 1960 as required 
by law. 


(e) The contract under which the ‘‘New Ortzans’’ was 
converted into a containership was not a ‘‘bona fide’’ or 
“‘good faith’? contract executed prior to July 5, 1960 as 
required by law, nor was it made in reliance upon a customs 
ruling issued prior to the enactment of Public Law 86-583. 


(f) The substitution of the containership conversion 
contract for the Stevenson jumboized tanker conversion 
contract occurred more than a year after July 5, 1960, and 
constituted a novation. 


(g) The Skarship Corporation ‘‘contract’’ with Beth- 
lehem Shipyards which is being used in an attempt to 
obtain coastwise license for the ‘‘San Juan’’ was a con- 
tract for the rebuilding of a T-2 Tanker into a Great Lakes 
ore carrier. It was not a containership conversion contract 
which is a decidedly different and distinct contract. 


(h) It is questioned that the Skarship ‘‘contract’’ which 
is being used in an attempt to obtain coastwise license for 
the “San Juan’’, was a ‘‘good faith’? contract executed 
prior to July 5, 1960 under Public Law 86-583. 


(i) The contract under which the ‘‘San Juan’’ was con- 
verted into a containership was not a ‘‘bona fide”’ or ‘‘good 
faith’’ contract executed prior to July 5, 1960 in accordance 
with Public Law 86-583. 


(j) The substitution of a containship conversion con- 
tract for the Skarship Great Lakes ore carrier conversion 
of a T-2 tanker occurred more than a year after the enact- 
ment of Public Law 86-583 and constituted a novation. 


(II) Assuming, solely for purposes of argument, that 
the ‘‘New Orteans’’ and ‘San Juan’’ were rebuilt under 
contracts executed prior to July 5, 1960, such contracts 
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were effectively transferred from Stevenson and Skarship 
to Sea-Land. 


(a) It is notorious in the maritime industry that 
Stevenson and Skarship had not been in the containership 
service, that they evidenced no interest in the container- 
ship service and had no plans or experience in the con- 
tainership business. 


(b) Sea-Land (and not Stevenson and not Skarship) 
designed and planned the conversion of the ‘New 
Orteans”’ and ‘‘San Juan’? into containerships. 


(c) Sea-Land designed and drew up specifications for 
the construction of the containership midbodies for those 
vessels in a foreign shipyard. 


(d) Sea-Land selected the vessels to be used for the 
containership conversion. 


(e) Sea-Land selected, purchased and took title to the 


“Esso RaueicH’’ (renamed ‘‘San Jvuan’’) for the purpose 
of converting it to a containership. 


(f) Sea-Land delivered the ‘‘Esso RaueicH’’ (renamed 
““San Juan’’) to the Bethlehem shipyard in Hoboken for 
the purpose of converting it to a containership. 


(g) Sea-Land several weeks after delivering the ‘‘Esso 
Raveicu”’ to the shipyard for conversion gave ‘‘title’’ to 
the vessel to Skarship in an attempt to use its contract, and 
advanced monies to Skarship and Stevenson for the costs 
of conversion in sham transactions designed to circumvent 
the statute. 


(h) Sea-Land made a contract with a foreign shipyard 
for the containership midbodies. 


(i) Sea-Land contracted with the foreign shipyard for 
the towing of the foreign built containership midbodies 
to the United States for insertion in the ‘‘New Orueans’’ 
and ‘San Juan’’. 
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(j) Sea-Land turned over its foreign built midbodies to 
Todd Shipyard and Bethlehem Shipyard for conversion 
into containerships for Sea-Land. 


(k) Sea-Land was and is the supervisor of the con- 
version work on the ‘“‘New Orueans”’ and ‘San J UAN’’. 


(1) Sea-Land manages and controls the conversion work 
on the ‘‘New Orveans”’ and ‘‘San Jvuan’’. 


(m) Sea-Land is the recognized ‘cowner’’ of the ‘‘NEw 
Orteans”’ and ‘Sax Juan’? despite the claimed ‘‘title”’ in 
Stevenson and Skarship. 


(n) Sea-Land (and not Stevenson nor Skarship) is 
recognized as the real party in interest by United States 
government agencies. 


(0) Sea-Land is the real party in interest and there has 
been an effective transfer of any Stevenson or Skarship 
contract rights to Sea-Land. 


(III) Sea-Land had announced that it was obliged under 
the law to build three containerships entirely in an 
American yard, and awarded the contracts, but then 
abandoned the construction of ships in American shipyards 
in favor of two containerships with midbodies in a foreign 
shipyard, resulting in a direct loss of ship construction 
work for American shipyards and shipyard workers, in 
contravention of Public Law 86-583. 

s es es 

Firstly we will discuss the ineligibility of the ‘‘New 
Orueans’’ and “San Juan’? on the grounds they were not 
rebuilt under ‘‘good faith’? contracts executed before 
July 5, 1960. 


(a) The ‘‘Esso New Orteans’”? (renamed ‘‘New 
Orueans’’) and ‘Esso RatercH”’ (renamed ‘‘San 
Juax’’) were not specified in the contracts which 
are now being used in an attempt to obtain coastwise 
license for these vessels. 


35 


The legislative history of the Public Law 86-583, the 
requirement that the contract for the rebuilding of the 
vessel be a ‘‘good faith’’ contract, and the structure 
“‘savings clause’’ confirms of the construction that such 
clause was designed to protect the coastwise privileges 
of specified vessels which were to be rebuilt under bona 
fide contracts. Furthermore it is doubtful that a bona fide 
contract would be made without reference to a specific 
vessel. It is well known in the shipping business that the 
cost of a tanker can fluctuate very sharply over the course 
of but a few weeks. The cost of T-2 tankers but a few 
years ago was in excess of $1,000,000 while presently such 
tankers can be purchased for about $400,000. It would 
therefore be not only imprudent but extraordinary for a 
shipowner to make a bona fide commitment to a shipyard 
in excess of $2,000,000.00 if it did not own or have a 
binding contract for the purchase of a specific tanker. 
Thus for example, at the hearings before the Senate and 
the House, Skarship was careful to point out to the 


Congress in showing the good faith nature of its contracts 
that it had contracted for the purchase of T-2 tankers 
for its ore carrier conversion contracts. At the very least 
the failure to specify a vessel in the contract raises a 
question as to the satisfaction of the ‘‘good faith’’ require- 
ment. 


We have ascertained that the ‘‘Esso New Orurans’’ and 
the ‘“‘Esso RatercuH’’ were not only not named in the con- 
tracts but indeed the ‘‘Esso New Orweans’’ was not 
“Caequired’’ until more than a year after the enactment 
of Public Law 86-583, and the ‘‘Esso Rateicu’’ was not 
acquired until more than twenty months after its enact- 
ment. 


(b) The ‘‘New Oreans’’ and “Saw Juan’ are not even 
the same type vessels as those referred to in the 
contracts which are being used in an attempt to 
obtain coastwise licenses. 
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The vessels referred to in the Stevenson and Skarship 
contract executed before July 5, 1960 as the vessels to be 
rebuilt were, we believe, T-2 or T-2-SE-A1 type tanker 
vessels. The ‘‘New Orveans’”’ and ‘‘San Juan’’ are not 
T-2 tankers nor are they T-2-SE-A1 tankers or T-1 tankers 
or T-3 tankers. Rather they are specially designed tankers 
substantially different from the aforementioned types. For 
example the T-2-SE-A1 type tanker is propelled by a turbo 
electric motor whereas the ‘‘NEw Orueans’’ and ‘‘San 
Jvuan’’ are propelled by two cylinder steam turbines with 
double reduction gears, a basically different propulsion 
plant. The horsepower of the T-2-SE-A1 is 7240 whereas 
the horsepower of the ‘‘New Orueans’’ and ‘“‘San Juan”? 
is 9900. There is about a two knot difference in the speed 
of the vessels and there are numerous other differences 
including the method of construction, configuration, ete. 
The “Saw Juan’? and the ‘‘New Orueans’’ do not bear 
the Maritime Administration designation for the T-1, T-2 
and T-3 type vessels, as has been confirmed by inquiry at 
the Maritime Administration and as is also confirmed by 
an examination of the particulars of these vessels in The 
Record, published by the American Bureau of Shipping, 
and in particular by an examination of the records of the 
construction of these vessels at the Sun Shipyard in Chester, 
Pennsylvania, which is set forth in the appendix to The 
Record. 


(c) The ‘contract’? between Stevenson and Todd Ship- 
yards which is being used in an attempt to obtain coastwise 
license for the ‘‘New Orteans’’ was a contract for the 
rebuilding of a T-2 Tanker into a 23,200 ton jumboized 
tanker. It was not a containership conversion contract 
which is a decidedly different and distinct contract. 


It is fundamental to even the layman that a containership 
is not a tanker and that a containership is not an ore carrier 
and that these are three separate and distinct types of 
vessels. The shipping industry recognizes that a C2 is not 
a Cl or C3 and that a C4-S-1A is a basically different 
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containership conversion work actually being performed 
is totally dissimilar and unconnected to the Stevenson 
tanker conversion covered in the contract allegedly executed 
prior to July 5, 1960. Yet another substantial and basic 
dissimilarity lies in the fact that the Stevenson ‘‘contract”’ 
provided for the construction in the United States shipyard 
of a new bow for the jumboized tanker. The containership 
conversion however provides for the use of the old bow 
of the vessel being rebuilt. We contend that there are 
numerous and substantial other structural changes as well 
as other factors which will establish that the attempted 
alteration of the Stevenson ‘‘contract’’ into a container- 
ship contract was not ‘‘bona fide’? and we believe our 
client is entitled to a proper hearing to develop the facts 
on this issue, if there is any doubt as to the validity of 
the foregoing. 


(d) It is questioned that even the Stevenson 23,200 ton 
jumboized tanker conversion contract was a ‘‘ good faith’’ 
contract executed prior to July 5, 1960 as required by law. 


We have reason to believe that even the 23,200 tanker 
Stevenson ‘‘contract”’, which is being used by Sea-Land 
to circumvent Public Law 86-583, was not a ‘‘good faith”’ 
contract executed prior to July 5, 1960, that no binding 
financial commitments were made thereunder and neither 
party to the ‘‘contract’’ proceeded with it until Sea-Land’s 
decision to use the contract for construction of the con- 
tainership. Here again we request a hearing to develop 
the true facts and to ascertain whether even this contract 
was made in ‘‘good faith’. The Acting Commissioner 
of Customs in an opinion summarized and underscored the 
requirement that the contract be made ‘‘in good faith’? 
and announced that the Bureau of Customs ‘‘can take no 
action which will hinder the closing of the loophole or 
which will be contrary to the traditional national objectives 
affecting the coastwise trade and the shipping industry.”’ 
In view of such statement it is encumbent upon the Bureau 
of Customs to take no action in this case which will hinder 
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the closing of the loophole which prompted Public Law 
86-583, and if any grant of coastwise license is contem- 
plated a hearing should be held, particularly when other 
shipowners, conscious of the Congressional intent to close 
loopholes and accepting the published Treasury Decision at 
face value, have converted vessels entirely in American 
shipyards at substantial increased costs. 


(e) The contract under which the ‘‘New Orteans’’ was 
converted into a containership was not a ‘‘bona fide’’ or 
““good faith’? contract executed prior to July 5, 1960 as 
required by law, nor was it made in reliance upon a 
customs ruling issued prior to the enactment of Public Law 
86-583. 


It is clear from an examination of the hearings and 
reports of the Committees of the Senate and the House of 
Representatives that the savings clause was limited to 
those who had made ‘‘good faith’? contracts in reliance 
upon the Customs ruling which had opened up a loophole 
in Section 27 of the Mercantile Marine Act of 1920. This 
construction was confirmed by the Acting Commissioner of 
Customs in his opinion dated May 11, 1962 as well as the 
above mentioned Treasury Decision. Stevenson can not 
claim that it had made commitments for a containership 
in reliance upon the Customs ruling as obviously no com- 
mitments or plans for a containership conversion had been 
made prior to July 5, 1960. We believe that Congress in 
its savings clause gave protection only to those who were 
obliged to go forward with binding contracts and had 
already made financial commitments or had expended sub- 
stantial sums of money in furtherance of the contract. 
We believe that the true facts when developed will confirm 
that the contract does not meet the requirements of Public 
Law 86-583. 


(f) The substitution of the containership conversion 
contract for the Stevenson jumboized tanker conversion 
contract occurred more than a year after July 5, 1960 and 
constituted a novation. 
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More than a year after the statutory deadline, July 5, 
1960, Sea-Land decided that it would convert a total of 
four rather than two containerships with foreign built 
midbodies. Since it apparently held but one contract cover- 
ing two ships it required contracts covering two vessels 
and we believe it ascertained that Stevenson and Skarship 
has such unfulfilled and inactive contracts and made 
arrangements to buy such contracts. Prior to this time 
we believe such ‘‘contracts’? were not regarded as valid 
binding contracts by the parties thereto. Of course, we 
are not now in a position to develop all the facts relative 
to such contracts as we would at a proper hearing, but 
we believe that there is serious doubt that they were valid 
binding contracts. As we have noted above the entire con- 
tainership conversion deal had no essential relationship 
to the jumboized tanker conversion deal. The former was 
substituted for the latter, and constituted a novation, 
assuming, arguendo, that the jumboized tanker conversion 
contract represented a valid binding obligation. 


(g) The Skarship Corporation ‘‘contract’? with Bethle- 
hem Shipyards which is being used in an attempt to obtain 
coastwise license for the ‘‘San Juan’’ was a contract for 
the rebuilding of a T-2 tanker into a Great Lakes ore 
earrier. It was not a containership conversion con- 
tract which is a decidedly different and distinct contract. 


The Skarship contract with Bethlehem Shipyard was 
described by a representative of Skarship in the hearings 
before the Senate Committee on Interstate and Foreign 
Commerce and the House of Representatives Committee 
on Merchant Marine and Fisheries. The following repre- 
sentations were made by Skarship at the Senate hearings 
held on March 25, 1960. 


‘‘Skarship is undertaking the conversion of four T-2 
type tankers into bulk carriers with the use of foreign 
midbodies and hence our interest here is to protect 
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our position against any retroactive effect of this 
proposed bill.’’ 
e e * * 

‘In reliance on that ruling, Skarship and its affiliates 
have contracted to purchase T-2 tankers—in other 
words, they didn’t have the T-2’s, they had to purchase 
them. We have already taken delivery of the first 
of these T-2 tankers. We have also already entered 
into charter contracts for two of these four vessels 
for long periods of time in the carriage of ore, and 
we hope that the other two will similarly be chartered. 


‘In addition to that we have negotiated and we have 
come pretty close to finalization on contracts for two 
vessels with Bethlehem Steel Co., and for two others 
with American Shipbuilding Co. May I say that the 
final draft will leave my office today and except for 
a few details here and there I think should be shortly 
signed. 


“In other words, what I wish to point out, Mr. Chair- 
man, is that we have already in reliance on a ruling 
under existing law—and I don’t think there is any 
question that that is existing law—we have committed 
ourselves financially in the purchase of ships, in the 
commitment of ships under charter, in the payment of 
naval architects fees and we are morally committed 
to the shipyards under these contracts which will be 
executed within the next several days. 


‘As for the nature of the work, may I point out that 
what we are doing here is we are making a firm price 
contract with Bethlehem and a firm price with American 
Shipbuilding. We give them our T-2’s. They redeliver 
to us a rebuilt vessel. The shipyards order the mid- 
body, the shipyards are responsible for having it towed 
here, the shipyards are responsible for the surgery 
work, putting it together.” 


° * * ° 
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‘‘Now unless these vessels have their coastwise rights 
they are for all practical purposes useless because they 
could not be taken off the Great Lakes and used on the 
ocean because these vessels are being prepared to 
a Great Lakes design. This is a very long ship in 
which the ratio of length to depth is greater than 14 
to 1 and which, hence, cannot be classified for use on 
the oceans.’’ 


On June 10, 1960 at the House hearings Skarship reiterated 
such representations and further advised that it had exe- 
cuted the four T-2 ore carrier conversion contracts. The 
representative of Skarship had also at the Senate hearing 
apparently agreed that any company that had made ‘‘good 
faith’? contracts involving financial obligations would prob- 
ably appear at the hearings to protect such contracts. Sev- 
eral shipowners did report that they had made ‘‘bona fide”’ 
contracts in reliance on the Customs rulings. 


From an examination of the foregoing representations 
made by Skarship to the Congress it can be seen that the 
contract Skarship made was for conversion into (a) an 
ore carrier, (b) for the Great Lakes Service, (c) that the 
contract required the shipyard to order and obtain the 
midbody and tow it here, (d) that the contract was for 
a rebuilding of a T-2 tanker which Skarship had already 
agreed to purchase, and (e) that the converted vessels 
had been or were about to be chartered for long periods 
of time in carriage of ore. Not one of the foregoing ele- 
ments in the Skarship contract is found in the container- 
ship conversion of the ‘Sax Juan’. We therefore think it 
obvious the Skarship contract referred to in the Senate 
hearings, assuming it is the one being used for the ‘San 
Juan’? conversion, is a different and distinct contract from 
that which actually governs the work being performed on 
the ‘Saw Juax.’? We might also note that Skarship men- 
tioned that it had paid naval architect fees in connection 
with the ore carrier conversion plans. In the case of the 
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“San Juan’? Sea-Land’s architects designed and planned 
the ‘“‘San Juan’’ conversion. A comparison of the con- 
tainership and the ore carrier conversions shown in Exhibit 
A demonstrates the obvious dissimilarities. Again we are 
confident a full and fair development of the true facts will 
disclose that the attempt to use an ore carrier contract 
for a containership conversion is made in an effort to 
circumvent the statutory prohibitions in Public Law 86-583. 


(h) It is questioned that the Skarship ‘‘contract’’ which 
is being used in an attempt to obtain coastwise license for 
the ‘‘San Juan’’, was a ‘‘good faith’’ contract executed 
prior to July 5, 1960 under Public Law 86-583. 


It is alleged, on information and belief, that the contract 
being used to show compliance with the July 5, 1960 statu- 
tory deadline for execution of a rebuilding contract, is not 
a bona fide contract under Public Law 86-583. Among 
other things it apparently provided for an option or right 
to construct a vessel which option was not exercised until 
after July 5, 1960. We do not pretend that we have the 
facts relative to this particular ‘‘contract’’ because we 
cannot properly develop the true facts other than at a 
hearing called for that purpose. We are continuing our 
attempts to obtain further information concerning such 
contracts despite the difficulties encountered in view of 
the lack of interest on the part of Skarship and Sea-Land 
in assisting us in such investigation. 


(i) The contract under which the ‘‘San Jvan’’ was con- 
verted into a containership was not a ‘‘bona fide’’ or ‘‘good 
faith’’ contract executed prior to July 5, 1960 in accordance 
with Public Law 86-583. 


We have already above discussed the ‘‘good faith’’ re- 
quirements of the statute, a requirement set forth not only 
in the legislative history but also expressly in the Con- 
gressional Committee reports, in the above mentioned pub- 
lished Treasury decision and in the ruling of the Acting 
Commissioner of Customs. 
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(j) The substitution of a containership conversion con- 
tract for the Skarship Great Lakes ore carrier conversion 
of a T-2 tanker occurred more than a year after the enact- 
ment of Public Law 86-583 and constituted a novation. 


We do not know at this time exactly when a decision 
was made to use the Skarship ‘‘contract”’ or ‘‘option’’ to 
cover Sea-Land’s decision to construct another container- 
ship. We are continuing our investigation and believe the 
true facts will demonstrate that the substitution of the 
containership conversion agreement for the Skarship 
‘¢eontract’’ or ‘‘option’’ constituted a novation and that 
the requirements of Public Law 86-583 were not satisfied. 


We will next consider our clients position that assuming 
arguendo, the ‘‘New Orxeans’’ and ‘‘San Juan’’ were 
rebuilt under contracts executed prior to July 5, 1960, such 
contracts were transferred from Stevenson and Skarship 
to Sea-Land. 


(a) It is notorious in the maritime industry that Steven- 
son and Skarship had not been in the containership service, 
that they evidenced no interest in the containership service 
and had no plans or experience in the containership busi- 
ness. 


A review of reports and records of maritime activities 
and interviews with persons conversant with activities in 
the maritime industry fails to disclose any indication that 
Stevenson or Skarship had any interest in the containership 
business prior to its contacts with Sea-Land subsequent to 
July 5, 1960. Indeed in some cases persons active in the 
marine industry expressed surprise and amusement that 
Stevenson and Skarship had supposedly made contracts for 
containership conversions. 


(b) Sea-Land (and not Stevenson and not Skarship) 
designed and planned the conversion of the ‘‘ NEw OrLEaNs’’ 
and ‘‘San Juan’? into containerships. 
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J. J. Henry and Company, Inc., architects employed by 
Sea-Land, designed and planned the conversion of the 
‘New Orteans’’ and ‘‘San Juan’’. More particularly 
Mr. Doros Argyriadias, who has been for a number of years 
a close associate of Malcolm P. McLean and Nelson K. 
Rogers, Vice-President of Sea-Land, was in charge of the 
design and planning for these vessels. 


(ec) Sea-Land designed and drew up specifications for the 
construction of the containership midbodies for these 
vessels in a foreign shipyard. 


Mr. Doros Argyriadias supervised the design, planning 
and drawing of specifications for the consrtuction of the 
containership midbodies. This work was done by Mr. 
Argyriadias while he was associated with several firms of 
naval architects. He and his associates have also super- 
vised and inspected the midbody construction work in a 
foreign shipyard where midbody hulls Nos. 548 and 549 
were prepared for the ‘‘New Orueays’’ at Todd’s ship- 


yards, Hoboken and the ‘‘San Juan’’ at Bethlehem Ship- 
yards, Hoboken. We think it significant that the two 
hulls consecutively numbered, were constructed for Sea- 
Land for these two vessels. 


(d) Sea-Land selected the vessels to be used for the 
containership conversion. 


An examination of The Record of the American Bureau 
of Shipping shows that the ‘‘Esso New OrvEans’’ (renamed 
‘““New Orueans’’) and ‘‘Esso RaLeicH’’ (renamed ‘‘San 
JvuaNn’’) were identical sister ships constructed in the same 
shipyard at about the same time. They were construction 
hull numbers 235 and 237, (number 236 was an entirely 
different type vessel) so that for all practical purposes 
these two vessels were sister ships. The same is true of 
the other two vessels Sea-Land plans to convert, namely 
the ‘‘Esso Cuatranooca’’ and ‘‘Esso BETHLEHEM’’, They 
are sister ships bearing hull numbers 218 and 217, built 
at about the same time and in the same shipyard as the 
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other two vessels. All four of these vessels were selected 
by Sea-Land, indeed Sea-Land purchased the ‘‘Esso 
RaueicH’’, announced that it was going to convert it into 
a containership and then turned it over to Skarship which 
had the ‘‘contract’’. Skarship did not participate in the 
decision to select this vessel as it was not interested in a 
containership conversion except to the extent that Sea-Land 
had indicated an interest in acquiring its ‘‘contract’’. The 
reason for Sea-Land’s decision to acquire four sister ships 
for its four containership conversions is apparent. It would 
have an opportunity to exchange spare parts among the 
four vessels and would also be able to standardize plans, 
specifications, ete. Furthermore the Sea-Land decision to 
acquire these four vessels was made after Sea-Land com- 
menced construction of its midbodies in the foreign ship- 
yard. It had initially designed the midbody for insertion 
in a T-2 type tanker but after the commencement of the 
construction of the midbodies in the foreign shipyard 
decided that it desired vessels of a different type with 
greater horsepower. One result of this late change in 
Sea-Land’s plans is the fact that the midbodies presently 
being inserted in the “San Juan’? and ‘*New ORLEANS’’ 
did not fit these vessels and are approximately 10 fect 
wider at points of joinder than the ‘‘New Orteans’’ and 
“San Juan’’?, Sea-Land is therefore obliged to install a 
somewhat unsightly ‘‘blister’’ to cover this misfit. 


(e) Sea-Land selected, purchased and took title to the 
‘‘Egso Rateicn”’ (renamed ‘‘San Juan’’) for the purpose 
of converting it to a containership. 


In February of 1962 it was reported in maritime circles 
that Sea-Land had purchased from Humble Oil two sister 
ships the ‘‘Esso RaueicH”’? and ‘‘Esso BeTHLEHEM”’ for 
conversion into containerships. On February 27, 1962, the 
‘Esso RaLeicH’’ was actually transferred to Sea-Land. 


(f) Sea-Land delivered the ‘‘Esso Raeicn”’ (renamed 
“San Juan’) to the Bethlehem shipyard in Hoboken for 
the purpose of converting it to a containership. 


47 


On March 8, 1962 Sea-Land delivered its vessel to Beth- 
lehem Shipyard, Hoboken for conversion into a container- 
ship. On March 16, 1962, Sea-Land publicly announced 
that it was converting four ships including the ‘‘Esso 
RatetcH’’ which would be renamed ‘‘San Juan’’. Such 
public announcement, reported in the New York Times on 
March 17, 1962, was made at a time when Sea-Land held 
title to the ‘‘Esso RaueicH’’ which was in the shipyard 
being made ready for the arrival of a Sea-Land foreign 
built midbody which was en route to New York. 


(g) Sea-Land several weeks after delivering the ‘‘Esso 
Raueicu”’ to the shipyard for conversion gave ‘‘title’’ to 
the vessel to Skarship in an attempt to use its contracts, 
and advanced monies to Skarship and Stevenson for the 
costs of conversion in sham transactions designed to cir- 
cumvent the statute. 


On March 22, 1962 Sea-Land executed and recorded a 
Bill of Sale purportedly transferring ‘‘title’’ to the ‘‘Esso 
Raeicn”? to Skarship. It simultaneously took back a 
bareboat charter giving Sea-Land control and possession 
of the vessel. It does not appear that Skarship paid any 
moncy for the vessel but rather that Sea-Land gave Skar- 
ship on March 22nd, $750,000 and agreed to loan Skarship 
an additional $1,845,000. It further appears that on March 
8 and on March 15, just prior to Skarship’s ‘‘purchase”’ of 
the vessel, Sea-Land instead of receiving moneys gave 
the ‘‘purchaser’’ a total of $80,000. In addition Sea-Land 
promised the would be ‘‘purchaser”’ that it would not sue 
it personally for any of the $2,675,000 which had been 
advanced or would be advanced to this purchaser. The 
above information is drawn from documents that are on 
file at the office of the Collector of Customs of the Port of 
New York, and we refer specifically to the following Cus- 
toms records, Abstract of Title to the Vessel, Bills of Sale 
recorded in Book 21 page 38 and Book 152T page 85, Pre- 
ferred Mortgage in favor of Sea-Land Service, Inc. Book 
PM 179 page 21, particularly clauses 2, 3, 4 and 5 and Ex- 
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hibit A annexed to the Preferred Mortgage. We might 
note that the ‘‘purchaser’’ of the vessel was obligated to 
repay $2,675,000 with interest before December 31, 1962. 
This would ordinarily mean that Skarship would endeavor 
to repay these moneys out of the receipts of about four 
months operation of the vessel, an impossibility on its face. 
Of course Skarship was not unduly concerned about this 
short term loan because it could not be sued. We respect- 
fully submit that it should be obvious to any but the utterly 
naive that the foregoing transaction is a sham and that 
Sea-Land is putting monies in the hands of Skarship to 
pay for the cost of conversion with a profit to Skarship 
for the use of its contract. At the Congressional hearings 
it was pointed out that the approximate cost of such con- 
versions was about $2,500,000 which you will note is $175,000 
less than the amount of monies advanced to Skarship. 
Surprisingly enough we have reason to believe that Sea- 
Land did not even observe the legal nicety of passing funds 
to the Shipyards through the Skarship conduit and we 
believe that Sea-Land, ignoring the facade, dealt directly 
with the Shipyards. We think that the foregoing recital, 
based upon Customs records on file in New York, in and 
of itself reflects the attempt to circumvent the statute and 
at the very least justifies a full hearing and explanation 
of these extraordinary transactions. When coupled with 
all the other matters set forth in this letter, we think 
that a denial of coastwise privileges is required on the 
basis of the information presented to you. 


Sea-Land’s ‘‘deal’’? with T. J. Stevenson for the conver- 
sion of the ‘‘New Orurans” is practically identical to the 
Skarship transaction except that the total amounts ad- 
vanced by Sea-Land to Stevenson amounted to $2,580,000, 
also due and payable on or before December 31, 1962. Here 
again Sea-Land has agreed that it will not sue Stevenson 
personally if it doesn’t repay these monies. This trans- 
action can be found in Customs records at New York, Book 
PM 178 page 41, in particular paragraphs 2, 3 and 4 of 
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the ‘‘whereas’’ clauses, section 6A of Article 1, Section 
1 of Article 3 and Exhibit A annexed to the Preferred 
Mortgage. In both transactions references are made to 
the conversion work. We might note that it appears from 
these Customs records that Bethlehem Steel Co. is assisting 
in the financing of the conversion work. We would also 
point out that according to reports in the press on March 
22, 1962 the ‘‘New Or.eans’’ was to be sold to Sea-Land 
upon completion of the conversion work, presumably just 
after you issued an enrollment. 


(h) Sea-Land made a contract with a foreign shipyard 
for the containership midbodies. 


Sea-Land not only designed and drew up specifications 
for the foreign midbodies but also contracted directly for 
them, further evidence that Sea-Land arranged for and 
actually received the benefits of performance of the con- 
tainership conversion contracts. 


(i) Sea-Land contracted with the foreign shipyard for 
the towing of the foreign built containership midbodies to 
the United States for insertion in the ‘‘NEw OrLEans”’ and 
“San Juan’’, 


We understand that Sea-Land contracted with the foreign 
shipyard with respect to the towing of the containership 
midbodies for the ‘‘New Orvrans’’ and ‘‘San Juan’’ to 
the United States. We would further note that Sea-Land 
is the named assured and loss payee together with the 
foreign shipyard on insurance covering the midbodies and 
that neither Stevenson nor Skarship had an actual interest 
in the midbodies from the time of their construction until 
their arrival in the United States. 


(j) Sea-Land turned over its foreign built midbodies to 
Todd Shipyard and Bethlehem Shipyard for conversion 
into containerships for Sea-Land. 


Significantly Todd and Bethlehem Shipyards did not 
purchase and procure the midbodies from foreign ship- 
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yards as we believe they were obliged to do under the 
‘‘eontract’’. We believe Sea-Land and the Shipyards there- 
fore decided, in order to maintain the facade, that the 
midbody be turned over to the Shipyards. It would then 
appear, contrary to the fact, that the Shipyards procured 
the midbodies themselves in accordance with the terms 
of the contracts. Given the opportunity for a hearing the 
true facts concerning the contracts and the foregoing 
transactions can be established. 


(k) Sea-Land was and is the supervisor of the conversion 
work on the ‘‘New Orteans”’ and ‘San Juan’’. 


Doros Argyriadias, Sea-Land’s architect and associate 
of Mr. McLean, is the ‘‘Owner’s”’ representative and super- 
visor of the conversion work on the ‘‘NEw Orueans’’ and 
“Sax Juan’. To the best of our knowledge Stevenson 
and Skarship have never had a supervisor interested in 
the conversion work and indeed never even had a repre- 
sentative examine the conversion work, at least prior to the 
time Sea-Land learned of our client’s protest. 


(1) Sea-Land manages and controls the conversion work 
on the ‘‘New Orveans”’ and ‘‘San Juan’’. 


Sea-Land’s representatives (not Stevenson’s nor Skar- 
ship’s), managed and controlled the conversion work on 
the two vessels. Sca-Land is making modifications and 
changes as the work progresses without consultation with 
Stevenson or Skarship. When damage was sustained to 
the ‘‘San Juan’? on May 26, 1962, while it was in drydock, 
Skarship, despite its ‘title’? to the vessel, did not have 
the slightest interest in investigating the damage to its 
vessel to determine the nature and extent of the damage. 
As far as we know the Shipyard did not even bother to 
notify Skarship. Sea-Land, as the real party in interest 
was notified and inspected the damage. Similarly on 
several occasions damage was sustained to the midbodies 
for both the ‘(New Orueans’’ and the ‘‘San Juan’’. Sea- 
Land, the real party in interest, investigated and determined 
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the nature of the damage, some of which was quite sub- 
stantial. Skarship and Stevenson did not make an inspec- 
tion and were not interested in the damage as they cer- 
tainly would be if they had a legitimate interest in the 
vessels and if they were truly receiving the benefits of 
the performance of the contracts. Furthermore Sea-Land 
equipment and parts, clearly identified, are being used 
for the conversion work at the direction of Sea-Land’s 
representatives. Some parts from Sea-Land’s vessels 
“Bsso BETHLEHEM’? and/or ‘‘Esso CHATTANOOGA”? are being 
used in the ‘‘New Orveans’’ and/or ‘‘San Jvuan’’ conver- 
sion work, clear proof of the extent of Sea-Land’s control 
and clear proof that Sea-Land is the real party in interest. 
These are facts that can and should be presented at a hear- 
ing with the opportunity to develop all the material facts. 


(m) Sea-Land is the recognized ‘“Cowner”’ of the ‘‘NEw 
Orueans’’ and ‘‘San Juan’? despite the claimed ‘‘title’’ in 
Stevenson and Skarship. 


We understand that the Shipyards, recognizing the reali- 
ties concerning the conversion work being performed, have 
confirmed in documents that Sea-Land is the real party 
in interest and the ‘‘owner’”’ of the converted vessels. Such 
evidence can be properly produced and developed at a 
hearing. 


(n) Sea-Land (and not Stevenson nor Skarship) is rec- 
ognized as the real party in interest by United States gov- 
ernment agencies. 


The U. S. government agencies dealing with these vessels 
have recognized that Sca-Land is the real party in interest. 
For example, the United States Coast Guard in the perform- 
ance of its duties relative to these vessels deals not with 
Stevenson nor Skarship but with Sea-Land including Mr. 
Malcolm P. McLean, himself and/or Doros Argyriadias. 


(0) Sea-Land is the real party in interest and there has 
been an effective transfer of any Stevenson or Skarship 
contract rights to Sea-Land. 
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We will not in this letter discuss the applicable law 
establishing the above proposition. Such discussion can 
await a full development of all the facts which must be 
obtained in a case of this complexion. We believe some of 
the principles involved here are reviewed in the case of U. 8. 
v. The Meacham, 107 F. Supp. 997, 4 Cir., 207 F. 2d 533, 
cert. granted 347 U.S. 932, stipulation discontinuing cert. 
348 U.S. 801, 75 S. Ct. 17, 99 L. Ed. 633, wherein the Courts 
looked to the substance rather than the form of transactions 
when a contravention of the Congressional intent was at- 
tempted. The case involved a forfeiture of a tanker for 
violation of the Shipping Act of 1916. 


Finally we would like to discuss the Sea-Land abandon- 
ment of containership construction contracts to be per- 
formed entirely in United States shipyards, in favor of 
conversions requiring use of foreign built midbodies, with 
a direct loss to American shipyards and shipworkers, all in 
circumvention of Public Law 86-583. 


In March of 1961 Luckenbach Steamship Company with- 
drew from the intercoastal trade. On April 3, 1961 Malcolm 
P. McLean, President of Sea-Land Service, Inc. announced 
at a press conference that Sea-Land had decided to intro- 
duce an intercoastal service to fill the vacuum by Lucken- 
bach’s withdrawal. Sea-Land announced for the first time 
that to provide such service it would convert five vessels 
capable of transporting 476 containers. It further an- 
nounced that Sea-Land had contracts with a German ship- 
yard for two midsections which would be incorporated in 
T-2 tankers, but that because legislation prohibited use 
of foreign midbodies except under prior contracts, it would 
be necessary to convert the three remaining vessels entirely 
in the United States. Sea-Land’s announcements were 
widely reported in the press and maritime circles. Thus 
for example the new York Times in its April 4, 1961 issue 
reported as follows: 
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‘‘Sea-Land already has contracts with a German ship- 
yard to build two ship midsections designed to accom- 
modate trailers. The midsections will be incorporated 
in American shipyards into the bow and stern sections 
of 7-2 tankers, which would emerge from the yards 
as trailerships. The total cost of these two vessels 
was put at $9,000,000. 


Lecisuation Is Crrep 


““Because recently passed legislation prohibits the im- 
portation of foreign-built midsections for which con- 
tracts had not been signed previously, the remaining 
three vessels will be wholly converted in the United 
States for a total cost estimated at $18,000,000. 


The Journal of Commerce in its April 4, 1961 issue re- 
ported as follows: 


‘Each of the 5 trailerships will be able to carry 476 
of the 35-foot highway trailers used in the Sea-Land 
operation.’’ 


‘With the newly converted larger vessels, Sea-Land 
will be able to provide a weekly intercoastal trailer- 
ship service by June of 1962, Mr. McLean said.”’ 


Insurance SoucHT 


‘‘Asked if June of next year was not an early date at 
which to expect five new trailerships to be ready, Mr. 
McLean pointed out that the conversion of six C-2’s 
into Sea-Land trailerships was decided on in February, 
1957, and the first of the remade ships sailed from 
New York the following October.”’ 


The New York Herald Tribune in its April 4, 1961 issue, 
under the headline ‘‘Line Promises Service with Five Ships 
Next Year’’, reported as follows: 
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“Mr, McLean said that his company will finance its 
new trailership fleet with private mortgages if neces- 
sary without Government insurance if his company’s 
application for Government guarantee is rejected in 
favor of the competing propositions.”’ 


‘Mr. McLean said he expects his trailership conversion 
program to cost about $27 million. Two new mid- 
bodies will be constructed in a German Shipyard and 
floated to this country where they will replace the small 
midsections of two ships in the conversions. The other 
three conversions, including construction of the mid- 
bodies, will be done entirely in this country. Each 
converted trailership will have a capacity of 476 
trailers. 


“Mr. McLean said he is able to build the two mid- 
bodies in Germany because they were ordered before 
the United States adopted legislation in 1959 prohibit- 
ing foreign built midbodies from being built for ships 
to be used in the Nation’s domestic commerce. Sea- 
Land has not yet acquired the ships which will be 
jumboized, Mr. McLean said.” 


In July and August 1961 Sea-Land Service, Inc., ac- 
quired three T-2-SE-Al type tankers, the ‘*BaLTIMORE 
Traper”’, ‘‘GuuFLicHT’? and ‘‘GuLFMooN’’ (immediately 
renamed ‘‘WestTFIELp’’, ‘‘Summir’’? and ‘‘RwcEwoop’’, re- 
spectively). It was announced that Alabama Dry Dock & 
Shipbuilding Co. of Mobile, Alabama had been awarded 
the conversion contracts and that work would begin imme- 
diately on the first ship to be followed by the other two. 
(The contract plans and specifications had been prepared 
by J. J. Henry Co., Inc., Sea-Land’s architects). The 
announcement of the award was reported in the August 
15, 1961 issue of the Maritime Reporter at page 7. How- 
ever thereafter it appears that Sea-Land decided to abandon 
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these conversions and instead arranged for two more 
foreign built midbodies, using the Stevenson and Skarship 
contracts in an attempt to obtain coastwise privileges. 
Indeed it announced on March 16, 1962 that it was con- 
verting four containerships with foreign built midbodies 
instead of two as previously announced. Such announce- 
ment was reported in The New York Times on March 
17, 1962. 


The three T-2-SE-A1 are, at last report, still in Mobile, 
Alabama and Mr. McLean of Sea-Land has been endeavor- 
ing for some time to sell them privately but has not placed 
the ships on the market. Sea-Land appears to be secretive 
about these ships and has even failed to disclose their 
acquisition, at a cost of about $1,000,000, to the McLean 
stockholders in the 1961 Annual Report to such stock- 
holders, although other ships acquired in 1961 are shown 
in such report. 


We believe that Sea-Land, with conscious knowledge of 
the risks, abandoned the planned American conversions in 
the hope of succeeding in its circumvention of the statute. 


As we have noted, our investigation has been limited 
and yet has disclosed material facts showing the ineligi- 
bility of these vessels. 


Please advise whether in view of the foregoing you pro- 
pose to deny or approve the issuance of coastwise 
privileges to these vessels, and if the latter, whether you 
grant or reject our demand for a hearing and full investi- 
gation of the facts, 


Respectfully yours, 


C&S 
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Exhibit D 
TREASURY DEPARTMENT 


BUREAU OF CUSTOMS 
WASHINGTON 


Refer to 

MD 3-33725 
Mr. John L. Weller 3-33726 K 
President 
Seatrain Lines, Inc. 
595 River Road 
Edgewater, New Jersey 


Dear Mr. Weller: 


The Bureau has received your letter dated June 15, 1962, 
regarding the redocumentation of the steam screws 
New Orveans (242557) and the Saw Juan (242653) in the 
ownership of Sea-Land Service, Inc., for use in the coast- 
wise trade after their conversion with the use of foreign- 
built midbodies. 


You and your attorney were present on June 19, 1962, at 
a meeting in the Bureau on this matter. There were also 
present at that time a representative of the American- 
Hawaiian Steamship Company and attorneys for that com- 
pany from the New York firm of Cardillo & Smith. It is 
understood that in effect your companies have joined in 
this protest. Accordingly, there is enclosed herewith a 
copy of a letter to Cardillo & Smith which sets forth the 
Bureau’s position, including a statement of its position 
on the question of public hearings. 


Pursuant to your request, the Bureau will undertake to 
give you the same notification it proposes to give in the en- 
closed letter when any application for documentation is 
filed for either of the vessels. 


Sincerely yours, 


Pumr Nicwots, JR. 
Commissioner of Customs 
Enclosure 
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Exhibit E 


TREASURY DEPARTMENT 
BUREAU OF CUSTOMS 
WASHINGTON 


July 13, 1962 
Refer to 


MD 3-33726 
3-33725 
3-9890 
3-9891 


Cardillo & Smith 
52 Broadway 
New York 4, New York 


Gentlemen: 


Reference is made to your letter dated June 18, 1962, in 
which as counsel to the American Hawaiian Steamship 
Company you protest any grant of coastwise privileges to 
certain vessels identified as the steam screws New ORLEANS 


(ex Esso New Orteans), official number 242557, and San 
Juan (ex Rateicx), official number 242653. 


You set forth at some length certain facts in connection 
with the reconversion of the vessels with the use of foreign- 
built midbodies which leads you to suggest that the rebuild- 
ing of these vessels is not entitled to be considered as 
being within the saving clause contained in section 4 of 
Public Law 86-583 (74 Stat. 321). 


At the present time, there is no application pending be- 
fore the Bureau for the redocumentation of either vessel 
named by you. 


Nevertheless, the Bureau has given careful consideration 
to your statements and to the allegations submitted by 
you and is of the opinion that, even accepting all those 
statements as factual, they do not set out a sufficient basis 
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for a holding that the rebuilding of either vessel is not 
within the saving clause. 


It appears briefly that the vessels are being rebuilt under 
unassigned contracts for rebuilding entered into before 
July 5, 1960, the date of enactment of Public Law 86-583. 
The Bureau has attempted to construe the law in accord- 
ance with our understanding of the purpose and intent of 
the legislators. As we understand it, the Congress in- 
tended in section 4 to protect those who had entered into 
rebuilding contracts before the date of enactment. The 
language of the section does not prohibit changes in the 
contract after the date of enactment and the Bureau has 
taken the view that the Congress did not intend to have 
such contracts frozen into unalterable form at the date of 
enactment. The Congress did not expressly preclude the 
parties from entering into agreements respecting the dis- 
position of the vessel after rebuilding. In short, the Bu- 
reau does not understand that in enforcing the law we are 
in any sense required to compel those who have made such 


agreements into going forward to completion without 
change and without seeking such financial assistance as 
might be available to them, whatever the source. 


Under Public Law 86-583, the Bureau, therefore, has ruled 
that the sale to a qualified citizen of a vessel rebuilt under 
an otherwise proper contract after the completion of the re- 
conversion and documentation in the name of the contract- 
owner (i.e., the vessel owner named in the contract) will 
not affect the right of the vessel so sold to be used in the 
coastwise trade; that the vessel to be rebuilt need not 
have been owned by the contract-owner at the time of exe- 
cution of the conversion contract; and that a contract for 
conversion can be amended after execution and after July 
5, 1960, to provide for changes in construction details. The 
Bureau has also expressed the opinion that the coastwise 
privileges of a vessel rebuilt under the saving clause con- 
tained in the act will not be affected by the fact that an 
agreement for the sale of the vessel after conversion may 
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have been entered into before the conversion is completed. 
While it is true that the Bureau has ruled that it will not 
regard any contract which is assigned to another after 
the date of enactment as a contract entered into or executed 
before the date of enactment, that ruling was intended to 
preclude those who had entered into mere paper contracts, 
without an actual bona fide contract commitment, from 
seeking the protection of the section. 


Here all the parties to the contracts are substantial and 
responsible parties. There is no reason to believe the con- 
tracts as entered into before July 5, 1960, were anything 
other than bona fide. In these circumstances, the Bureau 
is of the opinion that there is no necessity for inquiring 
into the circumstances surrounding any loan or financial 
transaction between the parties. 


You have called for a hearing in the matter. The Bureau 
is of the opinion that the matter of the documentation of a 
vessel is not an adjudication within the meaning of section 
5 of the Administrative Procedure Act (5 U.S.C. 1004) re- 
quiring formal agency hearings with compulsory produc- 
tion of evidence and cross-examination nor is it persuaded 
that a hearing would prove helpful in deciding the matter. 
The documentation of a vessel is not an adversary proceed- 
ing or a rule-making matter of general applicability but 
is a matter between the Bureau and the applicant. Even, 
however, assuming that it should be regarded as a pro- 
cedure subject to hearing, it seems doubtful that your client 
has such standing as to require a hearing in the matter 
since that client does not have a direct interest but merely 
a collateral interest. The public business of the registra- 
tion of vessels would, it is submitted, be seriously impeded 
if every potential competitor could call for a formal public 
hearing before each documentation or renewal of a docu- 
ment for each of the 44,000 commercial vessels under the 
American flag. 


I think it important, however, to emphasize to you that 
notwithstanding the above-expressed objection to granting 


60 


you a formal hearing, I am more than willing to meet 
with you to discuss the matter or to hear anything you 
may wish to submit orally. I will also be glad to give full 
consideration to any material you may wish to submit in 
writing. Further, I will be glad to see that your office is 
notified when any application is received in this office to 
redocument either or both vessels as rebuilt. Any such 
application will not be delayed after giving such notice but 
will be acted upon in due course. 


It is noted that in your letter of June 25, 1962, you made 
a similar protest concerning the Esso Cxartranoosa, Official 
number 241220, and the Esso BETHLEHEM, official number 
941153. The above-stated position appears to be appli- 
cable equally to such protest. 


The collector of customs at New York is being given a 
copy of this letter. 


Sincerely yours, 


Purp Nicwots, JR. 
Commissioner of Customs 


Exhibit F 
SEATRAIN LINES, INC. 


595 RIVER ROAD 
EDGEWATER, N. J. 


WHitney 5-6600 
John L. Weller 
President 
New York Telephone 
LOngacre 4-5500 


July 20, 1962 


Dear Mr. Secretary: 


This letter is written on behalf of Seatrain Lines, Inc. 
to protest an erroneous ruling of the Commissioner of 
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Customs under Section 27 of the Merchant Marine Act of 
1920, as amended, with respect to the redocumentation of 
the vessels New Orleans (Official Number 242557) and 
the San Juan (Official Number 242653), after their con- 
version with foreign-constructed midbodies, into container- 
ships for use in the coastwise trade by Sea-Land Service, 
Ine. 


Seatrain Lines, Ine, is a 

cated by the Interstate Com 

ew York, Savannah, 

Orleans, Louisiana 

operates six vessels in 

all of which have been 

out subsidy. Seatrain 

program for increasing 

© newest vessels by the 

ited States built midbodies and is also 

studying the construction of new vessels for the Atlantic- 

Gulf trade. All of this work is being accomplished in 


United States shipyards. 


Sea-Land Service, Ine. a subsidiary of McLean Indus- 
tries, is Seatrain’s principal domestic water carrier com- 
petitor. Sea-Land has publicly announced that four ves- 
sels are being, or will be ilizing foreign mid- 
Sections, into trailers in the intercoastal 


letter, from T. J. 

and Skarship Ine. Such vessels will, of course, also be 
available to Sea-Land’s coastal operations in competition 
with Seatrain. Because of the very large savings involved 
in the use of foreign midbodies, Sea-Land will have an 
unconscionable competitive advantage over competitors, 
such as Seatrain, which uses ships built entirely in United 
States yards, if it is permitted to use the vessels in the 
coastwise trade. 


This unfair competitive advantage was one of the moti- 
vating factors behind the enactment on July 5, 1960 of 
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Pub. L. 86-583, 46 U.S.C. Sec. 883 which amended Section 
97 of the Merchant Marine Act of 1920. Pub. L. 86-583 
prohibits the operation of rebuilt vessels in the United 
States coastwise trade, unless the entire rebuilding, in- 
cluding the construction of any major portion of the hull or 
structure of the vessel, is effected within the United States, 
its territories or possessions. Thus, vessels rebuilt with 
foreign midbodies lose their coastwise privileges by virtue 
of this law. 


The law was enacted in order to close a loophole which 
had been opened by a previous ruling of the Commissioner 
of Customs to the effect that vessels, even though rebuilt 
with foreign midsections fabricated abroad, retained their 
coastwise privileges. However, in order to avoid any 
hardship to persons who had relied upon this prior ruling 
of the Commissioner of Customs and who had entered into 
bona fide agreements for the rebuilding of vessels with 
foreign midsections, the Congress added a proviso to Pub. 
L. 86-583. That proviso preserved the coastwise privileges 
of vessels rebuilt with foreign midsections, so long as the 
contracts under which they were rebuilt were executed 
before July 5, 1960 and the work of rebuilding commenced 
within 24 months of that date. 


The legislative history of Pub. L. 86-583 makes it per- 
fectly clear that the aforementioned saving proviso was 
enacted to protect only those who in good faith had en- 
tered into binding contracts for the rebuilding of vessels 
with foreign midsections. The Congressional reports and 
hearings on this bill emphasized the good faith require- 
ments of the proviso, as Congress was particularly sensi- 
tive to the possibility of speculative contracts under such 
a saving clause. 


Seatrain has had a long-standing interest in the subject 
matter of Pub. L. 86-583; it believes that the statutory re- 
quirement for the use of U. S. built vessels in the domestic 
trades should be applied equally to all coastwise carriers 
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and should be administered by the Bureau of Customs with- 
out waivers and rulings which frustrate the Congressional 
intent. Thus when the public press carried reports about 
Sea-Land’s foreign midbody reconversion program and its 
proposed purchase of the two vessels in question here, 
Seatrain became concerned that the reconversion program 
was being undertaken in violation of Pub. L. 86-583. In- 
vestigation of the facts confirmed Seatrain’s concern. 


Accordingly, on June 15, 1962 Seatrain brought this 
matter to the attention of the Bureau of Customs, request- 
ing that the Bureau examine carefully into the facts, that 
a hearing be held with respect to these transactions and 
that, pending such investigation and hearing, the vessels 
not be enrolled with coastwise privileges. Other parties, 
including American-Hawaiian Steamship Company, also 
submitted similar protests to the Bureau. Extensive fac- 
tual material was submitted to the Bureau in support of 
these protests. We will not repeat in detail here all of the 
material which has been submitted to the Bureau of Cus- 


toms since it is already a matter of record, but will merely 
summarize the salient facts which conclusively demonstrate 
that the two vessels under consideration are not eligible 
for coastwise privileges. 


As to the vessel New Or.eans, it is presently and osten- 
sibly owned by T. J. Stevenson & Co., having been acquired 
by that company in August, 1961, over a year after the cut- 
off date for the execution of rebuilding contracts under 
Pub. L. 86-583. Until February of this year the New 
ORLEANS was subject to a mortgage of only $400,000; this 
mortgage was satisfied and supplanted at that time by a 
new mortgage from Stevenson to Sea-Land for an amount 
of $2,580,000; and a non-recourse promissory note from 
Stevenson to Sea-Land limits Sea-Land’s right of recovery 
against Stevenson to proceeding against the vessel NEw 
ORLEANS. 


Reconversion work on this vessel is being performed 
pursuant to a contract between Stevenson and Todd Ship- 
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yards ; and it is this contract which Sea-Land is utilizing in 
its attempt to retain coastwise privileges for this vessel. 


However, we understand that the contract between 
Stevenson and Todd makes no references to the New 
Orteans; in fact, it is not the same type vessel contem- 
plated by that contract, which called for the rebuilding of 
a T-2 tanker into a jumboized tanker—not a containership. 


In addition to Sea-Land’s mortgage interest in the New 
Orueans, a number of other factors point to Sea-Land, and 
not Stevenson, as the real party in interest under the con- 
tract with Todd. The reconversion of the vessel in the 
Todd yard is under the direct supervision, management 
and control of Sea-Land. The midbody which is to be in- 
serted in the New Orteans was contracted for by Sea- 
Land and not by the yard, as was also the case with the 
towing of the midbody to the United States. Publie pro- 
nouncements of officials of Sea-Land have consistently 
characterized the New Orteans as being a Sea-Land vessel. 


These facts lead to the inescapable conclusion that Sea- 
Land is financing the conversion of the vessel, is merely 
taking advantage of Stevenson’s contract in much the same 
manner as an assignee after the July 5, 1960 cut-off date, 
and that the entire transaction is without the scope of the 
saving clause of Pub. L. 86-583. 


Factual data developed with respect to the vessel San 
Juan follows much the same pattern as that involved with 
the New Orteans. This vessel is owned in name by Skar- 
ship Corp., which acquired the vessel over a year and a half 
after the cut-off date of July 5, 1960 from Sea-Land Ser- 
ice, Inc. Sea-Land had obtained it only the month before 
from the Humble Oil & Refining Company. When the 
vessel was transferred from Sea-Land to Skarship, a non- 
recourse note similar to that involved in the Stevenson 
transaction was given by Skarship to Sea-Land, as was a 
mortgage in the amount of $2,675,000. Conversion work on 
this ship is being accomplished in the Bethlehem Shipyard 
at Hoboken, New Jersey under the supervision and direc- 
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tion and control of Sea-Land. The midbody which is being 
installed, was contracted for by Sea-Land. 


Skarship’s contract with the Bethlehem yard did not 
involve a containership conversion. When Skarship’s 
representative testified before the Congress in favor of 
the adoption of the saving clause in Pub. L. 86-583, he 
urged a need for protection because of alleged steps which 
Skarship had taken to have 4 tankers converted with 
foreign midbodies into ore carriers. 


Despite these facts, the Commissioner of Customs on 
July 13, 1962 by letters addressed to Seatrain and counsel 
for American Hawaiian rejected those companies’ protests 
and held that the rebuilding of the two vessels was within 
the saving clause. He also made this ruling applicable to 
the other two vessels which Sea-Land plans to convert— 
the Esso Chattanooga and the Esso Bethlehem. We believe 
this ruling on the Chattanooga and Bethlehem to be 
premature since these vessels are not yet ready for 
documentation. Moreover, we believe these latter two 
vessels are also ineligible for coastwise privileges and we 
will set forth our reasons therefor in due course to the 
Commissioner of Customs. 


The Commissioner’s startling ruling with respect to the 
New Orleans and the San Juan was based on a conclusion 
by the Bureau that the parties to the contracts were sub- 
stantial and responsible persons, that there was no reason. 
to believe that the contracts were other than bona fide and 
that there was no necessity for inquiring into the circum- 
stances surrounding any loan or financial transaction 
between the parties. In short, the Bureau’s view of its 
function in the administration of this statute is that it is 
merely to accept the contracts at their face value without 
looking behind them to ascertain their bona fide nature, 
even when the good faith of such contracts is seriously 
challenged. We cannot believe that Congress intended 
that the Bureau and the Treasury Department be limited 
to such a mechanical role in the administration of this 


statute. 
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Furthermore, the position adopted by the Bureau here 
is completely inconsistent with the position adopted by it 
in T. D. 55381(2), 96 Treasury Decisions No. 19 (May 11, 
1961) that contracts for the rebuilding of vessels with 
foreign midbodies, executed before July 5, 1960, but 
assigned after that date to third parties, lose the protection 
of the saving clause. To hold, as the Bureau does now, that 
it will only deem formal assignments of contracts as being 
prohibited by the statute and will ignore circumstances 
which are tantamount to an assignment is an exaltation 
of form above substance. 


The Bureau has also rejected a request for a public 
hearing in this matter on the grounds that the business of 
the registration of vessels would be seriously impeded if 
every potential competitor could call for a public hearing 
before each documentation of the 44,000 commercial 
vessels under the American flag. The Bureau’s fears here 
are baseless, since no one has seriously suggested that there 
is a necessity for formal hearings every time a vessel is 
documented. Special situations, as that now presented, 
warrant a departure from normal procedures. A hearing 
here would set no precedent for hearings in the normal 
and ordinary documentation situation. Under the cireum- 
stances here a hearing is absolutely essential in order that 
the rights of injured parties be protected. 


Under the circumstances we most respectfully request 
your review and reversal of the Bureau’s erroneous ruling. 
Since both of the vessels under consideration will soon be 
presented for documentation, we would appreciate your 
giving prompt consideration to this most serious matter. 


Respectfully submitted, 


Joun L. WELLER 
Honoraste C. Doveras Ditton 
Secretary of the Treasury 
Washington 25, D. C. 
ec: Puiu NicHo3s, Jr. 
Commissioner of Customs 
JLW:jp 
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Exhibit G 


TELETYPE MESSAGE 


WNB129-NY WAW 14 T-C 174 

WASHINGTON DC 8-7-62 15219 
EDMUND E HARVEY 

25 BROADWAY NEW YORK NEW YORK 

RE MY LETTER OF JULY 13 AND SEATRAIN’ LETTERS OF JUNE 
15 TO ME AND OF JULY 20 TO THE SECRETARY OF THE TREASURY. 

APPLICATION HAS BEEN RECEIVED FOR DOCUMENTATION IN 
THE COASTWISE TRADE OF THE VESSEL NEW ORLEANS. YOU 
ARE INVITED AS ATTORNEY FOR SEATRAIN LINES INC TO APPEAR 
INFORMALLY BEFORE ME ON AUGUST 9 AT 3 PM IN ROOM 805 
2100 K STREET NORTHWEST WASHINGTON D C TO PRESENT SUCH 
ARGUMENTS AND DOCUMENTS AS BEAR ON THE ELIGIBILITY 
OF THE NEW ORLEANS UNDER SECTION 4 OF PUBLIC LAW 86-583 
FOR DOCUMENTATION IN THE COASTWISE TRADE. 

YOUR APPEARANCE IS INVITED SO THAT THE BUREAU MAY 
HAVE ALL PERTINENT FACTS AND VIEWS PRESENTED TO IT 
BEFORE ACTING ON THE APPLICATION. APTER YOUR INFORMAL 
APPEARANCE I WILL MAKE SUCH ADDITIONAL INVESTIGATION 
IF ANY AS I DEEM NECESSARY OF THE ELIGIBILITY FOR DOCU. 
MENTATION OF THE NEW ORLEANS, 

NO FORMAL HEARING IS REQUIRED UNDER THE ADMINISTRA- 
TIVE PROCEDURE ACT OR ANY OTHER STATUTE BEFORE DOCU. 
MENTING A VESSEL IN THE COASTWISE TRADE AND NO FORMAL 
HEARING WILL BE HELD 

PHILIP NICHOLS JR, COMMISSIONER OF CUSTOMS 
13 15 20 9 3PM 805 2100 K4 86-583 
EM 1552Q 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2543-62 


Searrarn Lives, Inc., Plaintiff, 
v. 


C. Dovetas Drtxoy, individually, and as SEcRETARY OF THE 
Treasury, et al., Defendants. 


Application of American Union Transport, Inc., for Leave to 
Intervene as a Plaintiff 


American Union Transport, Inc., applies under Rule 24, 
F.R.C.P., on the plaintiff’s complaint and on applicant’s 
proposed complaint hereto annexed, for leave to intervene 
as a plaintiff in this action and to file such proposed 
complaint. 


The ground of this motion is that the applicant’s claim 


and the main action have a question of law and fact in 
common—i.e., whether S.S. Exizaseraport and S.S. San 
Juan are eligible for coastwise trade and whether defend- 
ants Dillon, Nichols, and the Customs Bureau acted un- 
lawfully in enrolling and licensing S.S. Exizserurorr for 
such trade, and in ruling that S.S. San Juan is eligible 
therefor. 


Respectfully submitted, 


Georce F’. GALLAND 
Galland, Kharasch, Calkins & Lippman 
1824 R Street, N. W. 
Washington 9, D. C. 
Attorney for Applicant 
American Union Transport, Inc. 


August 24, 1962 
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Civil Action No. 2543-62 


Intervener’s Complaint for Declaratory Judgment and 
Injunctive Relief 
Plaintiff-Intervener American Union Transport, Inc. 
(AUT) for its complaint in intervention, states on informa- 
tion and belief: 


1. This is an action for declaratory judgment under 28 
U.S.C. § 2201, and for injunctive relief, in an actual con- 
troversy involving (a) the interpretation of Section 27 of 
the Merchant Marine Act, 1920, 41 Stat. 988, 46 U.S.C. 
§ 883, as amended by Public Law 86-583, 74 Stat. 321, Note 
following 46 U.S.C. § 833, and (b) action by the Secretary 
of the Treasury and the Commissioner of Customs there- 
under. This Court has jurisdiction, and venue is proper, 
by reason of 28 U.S.C. §§ 1331, 1332, 1337 and 1391(b) and 
(c), and Section 10 of the Administrative Procedure Act, 
60 Stat. 243, 5 U.S.C. §1009. The matter in controversy 
exceeds, exclusive of interest and costs, the sum of $10,000. 


2. AUT is a New York corporation, having its principal 
office in New York, N. Y. It owns and operates two vessels 
under United States enrollment and license in the trade 
between New York (and other Atlantic ports of the United 
States) and San Juan, Puerto Rico, and is a common car- 
rier in such trade. Puerto Rico is an area ‘‘embraced 
within the coastwise laws,’’ and trade between the United 
States mainland and Puerto Rico is ‘‘coastwise trade’’ 
within the meaning of Section 27 of the Merchant Marine 
Act, 1920, 46 U.S.C. § 883 (the cabotage statute). 


3. Defendant Dillon is Secretary of the Treasury of the 
United States and exercises general direction and control 
over registry, enrollment and licensing of vessels, and has 
the duty under Public Law 86-583 of issuing regulations 
thereunder. Defendant Nichols is the Commissioner of 
Customs and the head of the Bureau of Customs and an 
officer of the Treasury Department. Nichols exercises, by 
delegation, the functions of the Secretary of the Treasury 
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with respect to registry, enrollment and licensing of 
vessels. Defendant Bureau of Customs is a bureau in the 
Department of the Treasury, headed by the Commissioner 
of Customs. It is the Government agency responsible for 
registry, enrollment and licensing of vessels and the ad- 
ministration of the coastwise laws. 


4. Defendant Sea-Land Service, Ine. (Sea-Land) is a 
Delaware corporation having its principal office at Newark, 
N. J. Sea-Land is a common carrier by water between 
New York (and other Atlantic ports of the United States) 
and Puerto Rico, and competes with AUT for cargo in 
that trade. 


5. The cabotage statute provides that no merchandise 
may be transported in United States coastwise trade ex- 
cept in vessels built in the United States and documented 
under its laws. The cabotage statute was amended by 
Public Law 86-583 (the cabotage amendment) on July 5, 
1960 to provide, in part: 


“That no vessel of more than five hundred gross 
tons which has acquired the lawful right to engage in 
the coastwise trade, by virtue of having been built 
in or documented under the laws of the United States, 
and which has later been rebuilt, shall have the right 
thereafter to engage in the coastwise trade, unless the 
entire rebuilding, including the construction of any 
major components of the hull or superstructure of 
the vessel, is effected within the United States, its 
territories (not including trust territories), or its 
possessions.”? 


Section 4 of the cabotage amendment further provides 
that it will be effective from the time of its enactment 
(July 5, 1960)— 


“‘ Provided, however, that no vessel shall be deemed 
to have lost its coastwise privileges as a result of 
the amendments made by this Act if it is rebuilt within 
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the United States, its territories (not including trust 
territories), or its possessions under a contract ex- 
ecuted before such date of enactment and if the work 
of rebuilding is commenced not later than twenty-four 
months after such date of enactment.’’ (Note follow- 
ing and 46 U.S.C. § 883.) 


6. Section 3.28(d) of regulations issued by the Customs 
Bureau under the cabotage amendment provides (19 C.F.R. 
328(d), 25 F.R. 13688, 26 F.R. 2641) : 


‘‘No vessel of more than 500 gross tons which has 
been rebuilt and has thereby lost its coastwise 
privileges (see sec. 3.2(f)) shall be documented for 
nor permitted to engage in the coastwise trade * * °.”’ 


7. On or about August 10, 1962, T. J. Stevenson & Co., 
Ine., acting on behalf of Sea-Land, and pursuant to the 
rulings described in paragraph 10 below, secured an en- 
rollment and license for S.S. New Organs (Official No. 
242557), a container vessel of over five hundred gross tons, 
and on the same date transferred it to its affiliate 
Beauregard, Ine., which in turn chartered it back to Sea- 
Land. The enrollment and/or licensing of the New 
Or.eans purported to qualify it for coastwise trade. Sea- 
Land has full operational control of the New Orteays, 
which, after enrollment and licensing, it assigned to the 
New York-Puerto Rico trade, in which it is now operating, 
renamed ExizaseTruport (and hereafter so designated), in 
direct competition with AUT. 


8. Sea-Land, directly or through others acting in its 
behalf, is about to seek enrollment and a coastwise license 
for another container ship, S.S. San Juan (Official No. 
242653). AUT has been informed that when so enrolled 
and licensed, the Sax Jvuawn will also be assigned to New 
York-Puerto Rico trade, in competition with AUT. 


9. The Exizanernporr and San Juan are ineligible for 
coastwise trade or for enrollment or license to operate 
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therein because both vessels were rebuilt after July 5, 
1960, with midbodies (these being major hull components) 
constructed outside the United States, and the reconstruc- 
tion was not ‘‘under a contract executed before such date’’ 
within the proviso in section 4 of the cabotage amendment. 


10. By an unpublished ruling of July 13, 1962, and 
another unpublished and undated ruling of the same or a 
later date (both identified by the reference 3-33725, 
3-33726K), defendant Nichols ruled (a) that the ExizaserH- 
port and the San Juan would not be denied coastwise 
privileges by reason of their reconstruction with foreign- 
built midbodies: (b) that the same ruling would apply to 
other vessels reconstructed under similar conditions; (c) 
that documentation of a vessel ‘‘is a matter between the 
Bureau and the applicant’; and (da) that no hearing on the 
propriety of documentation was required or would be 
granted. 


11. On or about August 9, 1962, the defendant Nichols, 


at the direction of the defendant Dillon, met with repre- 
sentatives of Plaintiff Seatrain and others (including 
American Tramp Ship Owners’ Association, of which AUT 
is a member) in an informal conference at which defendant 
Dillon again declined to grant a full hearing and, upon 
Dillon’s instructions, confirmed his earlier rulings and 
stated that (a) the ExizaBETHPORT (then New Or.EaNs) 
would be documented with coastwise privileges and that 
the Sax Juan was eligible for similar documentation and 
privileges. Such documentation of the Exizaseruport has 
since been accomplished as mentioned in paragraph 7 above. 

12. The actions and rulings above described are unlaw- 
ful because they are in conflict with the cabotage statute 
and the cabotage amendment above mentioned, and with a 
formal Customs Bureau ruling thereunder, published as 
T.D. 55381(2). 

13. AUT is adversely affected by such unlawful actions 
and rulings and suffers legal wrong in consequence thereof 
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because AUT is now subject to the direct and illegal com- 
petition of the ExizazeTHrorr and will so remain, and will 
hereafter be subject to the competition of the San Juan, 
and such other vessels as Sea-Land or others may rebuild 
under similar circumstances and document for U.S. 
Atlantic-Puerto Rico trade in violation of the aforemen- 
tioned statutes, all to the substantial and irreparable injury 
of AUT. 


Wuererore, AUT requests judgment— 


(a) Declaring erroneous and setting aside the rulings 
referred to in paragraph 10 above to the effect that the 
ExizapetHport (formerly New Organs) and the Sax Juan 
are eligible for coastwise service; 


(b) Ordering cancellation by defendants Dillon, Nichols 
and the Customs Bureau of such documentation of S.S. 
EvizaBETHPORT as grants or purports to grant coastwise 
privileges to such vessel; 


(ce) Enjoining defendants Dillon, Nichols and the Cus- 
toms Bureau from approving any documentation of S.S. 
Saw Juan or any other vessel rebuilt under similar cir- 
cumstances, in such manner as to grant coastwise privileges 
to such vessels; 


(d) Permanently enjoining Sea-Land from operating 
S.S. Enizaseruport or San Juan in coastwise trade; and 


(e) Awarding to AUT the costs of this action and such 
other relief as the Court deems proper. 


Respectfully submitted, 


Georce F. Gattanp 
Galland, Kharasch, Calkins 
& Lippman 
1824 R Street, N. W. 
Washington 9, D. C. 
Attorney for Plaintiff-Intervener 
American Union Transport, Inc. 


August 24, 1962 
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Civil Action No. 2543-62 
Order 


Orveren, that the Application of American Union Trans- 
port, Inc., for Leave to Intervene as a Plaintiff be, and it 
hereby is granted. The Clerk is directed to file as a com- 
plaint the Intervener’s Complaint for Declaratory Judg- 
ment and Injunctive Relief, attached to the Application as 
an exhibit. 

/s/ Joun J. Smica 
September 20, 1962 Judge 


Filed Oct. 12, 1962 
Civil Action No. 2543-62 


Motion By Defendant Sea-Land Service, Inc. to 
Dismiss the Complaints 

Defendant Sea-Land Service, Inc., by its undersigned 
counsel, hereby moves pursuant to Rule 12(b)(6) for an 
order dismissing the complaints herein for failure to state 
a claim upon which relief can be granted. The grounds 
of this motion, as more fully set forth in a Memorandum of 
Points and Authorities submitted herewith, are that (i) 
plaintiffs have not been denied any hearing to which they 
are entitled, and (ii) they lack standing to challenge the 
action of the Commissioner of Customs in documenting 
vessels for participation in the coastwise trade. Kansas 
City Power & Light Co. v. McKay, 225 F. 2d 924 (D.C. 
Cir. 1955), cert. denied, 350 U.S. 884. 


/s/ Dante, M. Grreson 
Daniel M. Gribbon 
/s/ Rosert L. Ranpa 
Robert L. Randall 
701 Union Trust Building 
Washington 5, D. C. 
Attorneys for Defendant 
Sea-Land Service, Inc. 
October 12, 1962 
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Civil Action No. 2543-62 


Motion of The Pennsylvania Railroad Company, The New 
York Central Railroad Company, Erie-Lackawanna Rail- 
road Company, The Baltimore & Ohio Railroad Company. 
Reading Company, The Atchison, Topeka and Santa Fe 
Railway Company, and Southern Pacific Company to In- 
tervene as Additional Parties-Plaintiff 


Come now, The Pennsylvania Railroad Company, The 
New York Central Railroad Company, Erie-Lackawanna 
Railroad Company, The Baltimore & Ohio Railroad Com- 
pany, Reading Company, The Atchison, Topeka and Santa 
Fe Railway Company, and Southern Pacific Company, and 
by their counsel submit under the provisions of Rule 24(b) 
of the Federal Rules of Court Procedure this their motion 
to intervene in the above styled matter as additional 
parties-plaintiff and in support thereof most respectfully 
say: 


1. The Pennsylvania Railroad Company is a corpora- 
tion of the State of Pennsylvania with its principal place 
of business in Philadelphia, Pa. The New York Central 
Railroad Company is a corporation of the State of New 
York with its principal place of business in New York City. 
The Erie-Lackawanna Railroad Company is a New York 
corporation with its principal place of business in Cleve- 
land, Ohio. The Baltimore & Ohio Railroad Company is a 
corporation of the State of Maryland with its principal 
place of business in Baltimore, Md. Reading Company is 
a corporation of the State of Pennsylvania with its prin- 
cipal place of business in Philadelphia, Pa. The Atchison, 
Topeka and Santa Fe Railway Company is a corporation of 
the State of Kansas with its principal place of business in 
Chicago, Illinois. The Southern Pacific Company is a 
corporation of the State of Delaware with its principal 
place of business in San Francisco, Calif. Together these 
movants will be referred to as Railroads. These Rail- 
roads, together with each other and with other railroads, 
provide through rail routes and joint rates over such 
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routes for the transcontinental movement of a vast num- 
ber of commodities between points in the eastern states, on 
the one hand, and those in the states of California, Oregon, 
and Washington, on the other. To provide such trans- 
continental services these Railroads and their connections 
have invested several hundreds of millions of dollars. 


2, Sea-Land Service, Inc. (Sea-Land), one of the de- 
fendants in the above styled matter, in conjunction with 
several motor common carriers, is providing and is hold- 
ing itself out to continue to provide, service for the trans- 
portation of freight of many kinds between the eastern 
part of the United States, on the one hand, and points in 
California, on the other. This coastwise service of Sea- 
Land is in direct competition with that furnished by the 
Railroads as described in paragraph 1 above. 


3. In the rendition of its coastwise transcontinental 
water service, Sea-Land has indicated that it will use the 
two vessels referred to in paragraph 8 of the Complaint 
of Seatrain Lines, Inc. (Seatrain). 


4. Railroads’ interest in the documentation of the vessels 
referred to in paragraph 3 above is substantially the same 
as the interest which Seatrain describes in paragraph 27 
of its Complaint. If the documentation of Sea-Land’s 
vessels is not enjoined by this Court—or set aside if it has 
already taken place—Sea-Land will be in a position to 
compete with railroads using vessels which contain major 
components built outside of the United States, thus secur- 
ing an unfair cost advantage prohibited by the provisions 
of the Act of July 5, 1960, 74 Stat. 321. 


5. Railroads ask that they be permited to intervene in 
this proceeding for the purpose of protecting their inde- 
pendent interest in the documentation of Sea-Land’s 
vessels. While their interest is similar to that of the 
plaintiff Seatrain, it is nevertheless a separate and distinct 
interest since the Railroads are not affiliated with Seatrain 
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and have no control over its actions either in the instant 
litigation or elsewhere. In fact, Railroads are in vigorous 
competition with Seatrain. So that the independent in- 
terests of Railroads may be fully considered in this litiga- 
tion, they ask that this motion be granted. 


6. Intervention of Railroads will not substantially 
broaden the issues nor extend the length of the proceedings 
before this Court to any appreciable degree. 


7. Railroads, if permitted to intervene, are agreeable to 
accepting as the issues those which in a general way are 
framed by Seatrain’s complaint. 


8. Railroads accompany this motion with their com- 
plaint which in large measure adopts the allegations of 
Seatrain’s complaint. 


Tre Rewier ReQuesTeD 


For the reasons stated more fully above, it is most 


respectfully submitted that this motion to intervene should 
be granted. 


Respectfully submitted, 


/s/ Cary HELMETAG, JR. 
Carl Helmetag, Jr. 
1138 Transportation Center 
Six Penn Center Plaza 
Philadelphia 4, Pa. 


J. OC. Waterman 
205 Transportation Building 
Washington 6, D. C. 


Counsel for Railroads 
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Railroads’ Complaint for Declaratory Judgment and 
Injunctive Relief 


Plaintiffs, The Pennsylvania Railroad Company, The 
New York Central Railroad Company, Erie-Lackawanna 
Railroad Company, The Baltimore & Ohio Railroad Com- 
pany, Reading Company, The Atchison, Topeka and 
Santa Fe Railway Company, and Southern Pacific Company 
for their complaint allege: 


Count I. 


1. This is an action for declaratory judgment under 28 
U.S.C. § 2201, and for injunctive relief, in an actual contro- 
versy involving the interpretation of Section 27 of the 
Merchant Marine Act, 1920, 41 Stat. 998, 46 U.S.C. § 883, as 
amended by Pub. L. 86-583, 74 Stat. 321, and the action by 
the Seeretary of the Treasury and the Commissioner of 
Customs thereunder. This Court has jurisdiction and venue 
is proper by reason of 28 U.S.C. $§ 1331, 1332, 1337 and 
1391(b) and (c), and Section 10 of the Administrative 
Procedure Act, 60 Stat. 243, 5 U.S.C. $1009. The matter 
in controversy exceeds, exclusive of interest and costs, the 
sum of Ten Thousand Dollars ($10,000). 


9. The Pennsylvania Railroad Company is a corporation 
of the State of Pennsylvania with its principal place of 
business in Philadelphia, Pa. The New York Central Rail- 
road Company is a corporation of the State of New York 
with its principal place of business in New York City. The 
Erie-Lackawanna Railroad Company is a corporation of 
the State of New York with its principal place of business 
in Cleveland, Ohio. The Baltimore & Ohio Railroad Com- 
‘pany is a corporation of the State of Maryland with its 
principal place of business in Baltimore, Md. Reading 
Company is a corporation of the State of Pennsylvania with 
its principal place of business in Philadelphia, Pa. The 
Atchison, Topeka and Santa Fe Railway Company is a 
corporation of the State of Kansas with its principal place 
of business in Chicago, Illinois. The Southern Pacific Com- 
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pany is a corporation of the State of Delaware with its 
principal place of business in San Francisco, Calif. To- 
gether these plaintiffs will be referred to as Railroads. 
These plaintiff Railroads, together with each other and 
other railroads, provide through rail routes and joint rates 
for such routes for the transcontinental movement of a 
vast number of commodities between points in the eastern 
states, on the one hand, and those in the states of California, 
Oregon, and Washington, on the other. To provide such 
transcontinental services these Railroads and their connec- 
tions have invested several hundreds of millions of dollars. 


3. Defendant C. Douglas Dillon is Secretary of the 
Treasury of the United States and, as such, under Reor- 
ganization Plans Nos. 3 of 1946 and 26 of 1950, exercises 
general direction and control over the registering, enroll- 
ment and licensing of vessels and is specifically charged 
under Section 3 of Pub, L. 86-583 with the duty of preserib- 
ing such regulations as may be necessary to carry out the 
purposes of that Act. Defendant Philip Nichols is the 
Commissioner of Customs and, as such, is head of the 
Bureau of Customs and an officer of the Treasury Depart- 
ment (5 U.S.C. § 281, 44 Stat. 1381). Pursuant to Reor- 
ganization Plan No. 26 of 1950 and Treasury Department 
Order No. 120 of July 31, 1950, defendant Nichols is the 
delegate of the Secretary of the Treasury for the purpose 
of exercising his functions with respect to the registering, 
enrollment and licensing of vessels. Defendant Bureau of 
Customs (referred to as Bureau) is a bureau within the 
Department of the Treasury, headed by the Commissioner 
of Customs. It is the responsible United States govern- 
ment agency in the field of registering, enrollment and 
licensing of vessels and of cabotage administration. 


4. Defendant Sea-Land Serviee, Inc. (Sea-Land) is a 
corporation recognized and existing under the laws of Dela- 
ware, having its principal place of business at Port Newark, 
N. J. Sea-Land is a common Carrier by water in active 
competition with Railroads for traffic moving between the 
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east and west coasts of United States and also between 
the east and Gulf coasts. 


5. Section 27 of the Merchant Marine Act, 1920, 46 U.S.C. 
§ 883, restricts the transportation of merchandise in the 
coastwise trade to United States built or rebuilt and docu- 
mented vessels. Section 27 was amended by Pub. L. 86-583 
on July 5, 1960 to provide, in part, that ‘‘no vessel of more 
than five hundred gross tons which has acquired the lawful 
right to engage in the coastwise trade, by virtue of having 
been built in or documented under the laws of the United 
States, and which has later been rebuilt, shall have the right 
thereafter to engage in the coastwise trade, unless the 
entire rebuilding, including the construction of any major 
components of the hull or superstructure of the vessel, is 
effected within the United States, its territories (not includ- 
ing trust territories), or its possessions.’’ Section 4 of 
Pub. L. 86-583 further provides that it will be effective 
from the time of its enactment, which was July 5, 1960, 
‘¢Provided, however, that no vessel shall be deemed to have 


lost its coastwise privileges as a result of the amendments 
made by this Act if it is rebuilt within the United States, its 
territories (not including trust territories), or its posses- 
sions under a contract executed before such date of en:ct- 
ment and if the work of rebuilding is commenced not iator 
than twenty-four months after such date of enactment.”’ 


6. Pub. L. 86-583 was enacted to close a loophole which 
had been opened by a prior ruling of the Commissioner of 
Customs permitting vessels, even though rebuilt with for- 
eign made hull midsections, to retain their coastwise privi- 
leges. By virtue of the enactment of Pub. L. 86-583 vessels 
rebuilt with foreign midsections now lose their coastwise 
privileges. In order to avoid hardship to persons who had 
relied upon the prior ruling of the Commissioner of Cus- 
toms in entering into bona fide agreements for the rebuild- 
ing of identified vessels with foreign midsections, the pro- 
viso added by Section 4 of Pub. L. 86-583 preserved the 
coastwise privileges of vessels so rebuilt, so long as the 
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contracts under which they were rebuilt had been executed 
before July 5, 1960 and the work of rebuilding commenced 
within 24 months of that date. 


7. Pursuant to Section 3 of Pub. L. 86-583, the defendant 
Dillon’s predecessor as Secretary of the Treasury caused 
the defendant Bureau of Customs to issue certain regula- 
tions to effectuate the purposes of that Act. Section 3.2(f) 
of the regulations of the defendant Bureau provides, in part, 
as follows: 


“No vessel of classes 1 through 8 above which has 
acquired the lawful right to engage in the coastwise 
trade, by virtue of having been built in or documented 
under the laws of the United States, shall have the 
right to engage in such trade, if it thereafter has been 
sold or transferred foreign in whole or in part or placed 
under foreign registry (§3.43), or, if of more than 500 
gross tons, has been rebuilt unless the entire rebuilding, 
including the construction of any major components of 
the hull or superstructure of the vessel, was effected 
within the United States, its Territories (not including 
trust territories), or its possessions. However, no 
rebuilt vessel shall be deemed to have lost its coastwise 
privileges within the meaning of the above merely be- 
cause it may have been rebuilt within the United States, 
its Territories (not including trust territories), or its 
possessions under a contract executed before July 5, 
1960, if the work of rebuilding is commenced not later 
than 24 months after such date (§3.28). When a vessel 
has lost its coastwise privileges, no document shall be 
issued for the coastwise trade * * *.”? (19 C.F.R. 
§ 3.2(f), 25 F.R. 13687) 


Section 3.28(d) of the regulations provides: 


‘*No vessel of more than 500 gross tons which has 
been rebuilt and has thereby lost its coastwise privi- 
leges (see sec. 3.2(f)) shall be documented for nor 
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permitted to engage in the coastwise trade’’ (19 C.F.R. 
§ 3.28(d), 25 F.R. 13688). 


8. Defendant Sca-Land is about to seek, or is causing 
other parties, acting in its behalf, to seek, the enrollment 
with coastwise privileges of two containership vessels of 
over 500 gross tons each, the New Orleans [or Elizabeth- 
port] (Official No. 242557) and the San Juan (Official No. 
942653), and proposes to use such vessels in the coastwise 
trade, in violation of Section 27 of the Merchant Marine 
Act, 1920, as amended by Pub. L. 86-583, and 19 C.F.R. 
§§ 3.2(£) and 3.2(8) (a). 


9. The violation of law referred to in paragraph 8 above 
arises from the fact that the defendant Sea-Land had not 
entered into any contract with the United States shipyards 
for the rebuilding of the New Orleans and San Juan into 
containerships prior to July 5, 1960, and thus is not within 
the saving provision of Section 4 of Public Law 86-583. The 
details as to why the saving provision of Section 4 of Public 


Law 86-583 is not available to defendant Sea-Land are set 
forth in paragraphs 10, 11, 12, 13, 14, 15, 16, 17, 18, and 19 
of Seatrain’s complaint which these Railroads adopt as part 
of their complaint. 


10. On or about July 13, 1962, defendants Nichols and 
Bureau ruled that the New Orleans and San Juan were 
entitled to documentation with coastwise privileges. A 
copy of the letters containing this ruling are attached as 
Exhibits D and E of Seatrain’s complaint. 


11. On or about August 9, 1962, defendant Nichols again 
ruled that the vessel New Orleans was entitled to documen- 
tation and that in accordance with instructions from the 
office of defendant Dillon he would immediately approve 
documentation of the New Orleans with coastwise privi- 
leges. Defendant Nichols at or about the same time also 
indicated that his ruling was applicable to the vessel San 
Juan and that it too was eligible for documentation with 
coastwise privileges. 


83 


12. Unless enjoined by this Court, defendants Dillon, 
Nichols and Bureau will immediately approve, or continue 
to approve, the documentation and enrollment of the vessel 
New Orleans with coastwise privileges and will shortly 
approve the documentation and enrollment of the vessel 
San Juan with coastwise privileges and defendant Sea-Land 
will commence, or has commenced, operations with these 
vessels in the coastwise trade. The use of these vessels, or 
other vessels which may result, or has resulted, from the 
documentation and enrollment of the New Orleans or San 
Juan, in the coastwise trade in competition with Railroads 
will cause or has caused them irreparable harm for which 
they are without an adequate remedy at law. 


Wuenerorr, plaintiff Railroads pray (1) for a judgment 
declaring that the interpretation of Section 27 of the Mer- 
chant Marine Act, 1920, 41 Stat. 998, 46 U.S.C. § 883, as 
amended by Pub, L. 86-583, 74 Stat. 321, by defendants 
Dillon, Nichols and Bureau, and their action thereunder ir 
approving the documentation and enrollment of the vessels 


New Orleans and San Juan with coastwise privileges, are 
erroneous, improper and unlawful; (2) for a judgment (a) 
permanently enjoining defendants Dillon, Nichols and 
Bureau from approving the documentation and enrollment 
with coastwise privileges of the vessels New Orleans and 
San Juan, (b) ordering the cancellation by defendants 
Dillon, Nichols and Bureau of any documentation and en- 
rollment with coastwise privileges of the New Orleans and 
San Juan which may have been issued, prior or subsequent 
to the commencement of this action, and (c) permanently 
enjoining defendant Sea-Land from operating the vessels 
New Orleans and San Juan in the coastwise trades; 
(3) for a judgment awarding these plaintiff Railroads the 


84 


costs of this action; and (4) for such other and further 
relief as to the Court may seem necessary or proper. 


Cart HELMETAG, JR. 
Carl Helmetag, Jr. 
1138 Transportation Center 
Six Penn Center Plaza 
Philadelphia 4, Pa. 


J. C. WATERMAN 
205 Transportation Building 
Washington 6, D. C. 


Counsel for Railroads 


Received October 26, 1962 
Civil Action No, 2543-62 


Motion By Defendants Dillon, Nichols and Bureau of Customs 
to Dismiss the Complaint Under Rule 12, F.R.C.P. 


Defendants, Dillon, Nichols and the Bureau of Customs 
by their attorneys, David C. Acheson, United States At- 
torney and Carl C. Davis, Assistant Chief, Admiralty and 
Shipping Section of the Department of Justice, hereby 
move for an order dismissing the complaints herein on the 
following grounds, as more fully set forth in the Memo- 
randum of Points and Authorities submitted herewith: 


1. Plaintiffs have not been denied any hearing to which 
they are entitled. 


2. Plaintiffs lack standing to challenge the action of the 
Secretary of the Treasury and the Commissioner of Cus- 
toms in documenting vessels for participation in the coast- 
wise and intercoastal trade. 


Davin C. ACHESON 
United States Attorney 


Cary C. Davis 
Department of Justice 
October 23, 1962 
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Civil Action No. 2543-62 
Order 


The motion of the Railroads for leave to intervene and 
to be made additional parties-plaintiff in the above-entitled 
matter having been heard and considered, it is: this 30th 
day of October, 1962, 


Orverep that the motion of the Railroads to intervene 
and be made additional parties-plaintiff in the above- 
entitled action be, and it is hereby granted, and The 
Pennsylvania Railroad Company, The New York Central 
Railroad Company, Erie-Lackawanna Railroad Company, 
The Baltimore & Ohio Railroad Company, Reading Com- 
pany, The Atchison, Topeka and Santa Fe Railway Com- 
pany, and Southern Pacific Company, hereby made parties- 
plaintiffs. Further, The Clerk is directed to file as the com- 
plaint of the intervening railroads the complaint attached 
to their motion. 


Leonarp P. Watsx (J.) 
United States District Judge 


Civil Action No. 2543-62 


Motion By Defendants Under Rule 12(b)(6) of the Federal Rules 
of Civil Procedure to Dismiss the Complaint of the Inter- 
venors The Pennsylvania Railroad Company, The New 
York Central Railroad Company, Erie-Lackawanna Rail- 
road Company, The Baltimore & Ohio Railroad Company. 
Reading Company, The Atchison, Topeka and Santa Fe 
Railway Company, and Southern Pacific Company 


Defendants, by their undersigned counsel, hereby move 
pursuant to Rule 12(b)(6) for an Order dismissing the 
complaint of the above-named intervenors (hereinafter 
‘‘Railroads’’), as filed in this Court on October 30, 1962, for 
failure to state a claim upon which relief can be granted. 
The ground of this\motion is that the above intervenors 
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as additional parties-plaintiff lack standing to challenge 
the action of the Commissioner of Customs in document- 
ing vessels for participation in the coastwise trade. Kansas 
City Power & Light Co. v. McKay, 225 F. 2d 924 (D.C. 
Cir, 1955), cert. denied, 350 U.S. 884. As was alleged in 
the Railroads’ motion to intervene as additional parties- 
plaintiff in this cause of action, said ‘‘Railroads’ interest 
in the documentation of the vessels [referred to in para- 
graph 8 of the Complaint of Seatrain Lines, Inc.] is sub- 
stantially the same as the interest which Seatrain describes 
in paragraph 27 of its Complaint.’’ 


Copies of the memorandum of points and authorities 
filed by defendant Sea-Land Service, Inc. on October 12, 
1962, in support of its motion to dismiss the complaints 
of plaintiff Seatrain Lines, Inc. and intervenor American 
Union Transport, Inc., and of the memorandum of points 
and authorities filed by defendants Dillon, Nichols and 
Bureau of Customs on October 23, 1962, in support of their 
motion to dismiss the complaints of plaintiff Seatrain 


Lines, Inc. and intervenor American Union Transport, Inc., 
are submitted herewith in support of this motion. 


/s/ Davip C. ACHESON 
David C. Acheson 
United States Attorney 


/s/ Caru C. Davis 
Carl C. Davis 
Department of Justice 
Attorneys for 
Defendants Dillon, Nichols and 
Bureau of Customs. 


/s/ Dantet M. Grisson 
Daniel M. Gribbon 


/s/ Rosert L. RANDALL 
Robert L. Randall 
Attorneys for 
Defendant Sea-Land Service, Inc. 
November 7, 1962 
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Civil Action No. 2543-62 
Motion to Intervene as a Plaintiff 


The American-Hawaiian Steamship Company moves this 
Court pursuant to Rule 24, F.R.C.P. for an order granting 
it leave to intervene as a plaintiff in this action to file 
its proposed complaint, copy of which is annexed hereto, 
and, in support of its motion, respectfully shows to the 
Court as follows: 


1, The American-Hawaiian Steamship Company is a 
New Jersey corporation with its principal office in New 
York, N.Y. and holds a certificate of public convenience 
and necessity issued pursuant to § 309(a) of the Inter- 
state Commerce Act. The major interests of the company 
since 1899 have been in the intercoastal steamship trade. 
The company has in recent years expended more than 
$1,000,000, and set aside many millions of dollars for the 
establishment of an intercoastal steamship service using 
modern vessels constructed in United States shipyards. 


2. Sea-Land Service, Inc. (Sea-Land), one of the defend- 
ants in the above-captioned matter, has caused major com- 
ponents of the S.S. ‘‘ExizapetHporT’’ and S.S. ‘‘San Juan’? 
to be built in foreign shipyards and is using such vessels 
in intercoastal steamship trade reserved, under § 27 of the 
Merchant Marine Act, 1920, 41 Stat. 998, as amended, to 
vessels built in United States shipyards. The vessels used 
by Sea-Land will be in direct competition with vessels to be 
constructed entirely in United States shipyards by the 
movant and their unlawful use in intercoastal trade ad- 
versely affects the steamship business of American- 
Hawaiian Steamship Company. 


3. The proposed complaint of movant and the complaint 
of Seatrain Lines, Inc. have common questions of law and 
fact. 


4. American-Hawaiian Steamship Company does not 
have any affiliation with plaintiff Seatrain, which does not 
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engage in the intercoastal steamship business. American- 
Hawaiian Steamship Company has taken independent action 
concerning the matters in controversy and its interests 
in this litigation are separate and distinct. 


5. Intervention of the American-Hawaiian Steamship 
Company will not appreciably lengthen the proceedings 
before this Court nor substantially enlarge the issues. 


Respectfully submitted, 


Gorpox P. MacDoveatt, Esq. 
743 Investment Building 
Washington 5, D. C. 
Counsel for American-Hawatian 
Steamship Company 


Civil Action No. 2543-62 
Complaint for Declaratory Judgment and Injunctive Relief 


Plaintiff American-Hawaiian Steamship Company (here- 
inafter called American-Hawaiian), for its intervenors 
complaint, alleges: 


Count I 


1. This is an action for declaratory judgment under 
98 U.S.C. § 2201, and for injunctive relief, in an actual 
controversy involving the interpretation of Section 27 of 
the Merchant Marine Act, 1920, 41 Stat. 998, 46 U.S.C. 
§ 883, as amended by Pub. L. 86-583, 74 Stat. 321, and 
actions by the Secretary of the Treasury and the Com- 
missioner of Customs thereunder. This Court has juris- 
diction and venue is proper by reason of 28 U.S.C. §§ 1331, 
1332, 1337 and 1391(b) and (c), and Section 10 of the 
Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. § 1009. 
The matter in controversy exceeds, exclusive of interest and 
costs, the sum of Ten Thousand Dollars ($10,000). 


2. American-Hawaiian is a corporation organized and 
existing under the laws of New Jersey since 1899, having 
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its principal office in New York, New York. American- 
Hawaiian has been engaged in the intercoastal steamship 
trade and is a holder of a Certificate of Public Convenience 
and Necessity, issued pursuant to Sect. 309(a) of the 
Interstate Commerce Act, 54 Stat. 941, 12 U.S.C. 909, as 
amended, authorizing its continuance in the intercoastal 
steamship trade as a common carrier by water. American- 
Hawaiian has expended more than One Million Dollars 
($1,000,000) and has set aside many millions of dollars for 
the establishment of an intercoastal shipping program 
which would utilize new twenty-four (24) knot vessels of 
advanced design constructed entirely in United States 
shipyards. 


3. Defendant Dillon is Seeretary of the Treasury of the 
United States and exercises general direction and control 
over the registering, enrollment and licensing of vessels, 
and has the specific duty under Public Law 86-583 of carry- 
ing out the purposes of that Act. Defendant Nichols is 
the Commissioner of Customs and the head of the Bureau of 
Customs and an officer of the Treasury Department. By 
delegation he exercises the functions of the Secretary of 
the Treasury with respect to the registering enrollment 
and licensing of vessels. Defendant Bureau of Customs is 
a bureau in the Department of the Treasury, headed by the 
Commissioner of Customs. It is the Government agency 
responsible for the registering, enrollment and licensing of 
vessels and the administration of the coastwise laws. 


4. Defendant Sea-Land Service, Inc. (Sea-Land) is a 
Delaware corporation having its principal office at Newark, 
N. J. Sea-Land is a common carrier by water between 
Atlantic ports of the United States and Pacific ports of the 
United States and competes with American-Hawaiian in 
the solicitation and attraction of cargo in such trade. 


5. Section 27 of the Merchant Marine Act, 1920, 46 
U.S.C. § 883, restricts the transportation of merchandise 
in the coastwise trade to United States built or rebuilt and 
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documented vessels. Section 27 was amended by Public 
Law 96-583 on July 5, 1960 to provide, in part, that ‘‘no 
vessel of more than five hundred gross tons which has 
acquired the lawful right to engage in the coastwise trade, 
by virtue of having been built in or documented under the 
laws of the United States, and which has later been rebuilt, 
shall have the right thereafter to engage in the coastwise 
trade, unless the entire rebuilding, including the construc- 
tion of any major components of the hull or superstructure 
of the vessel, is effected within the United States, its ter- 
ritories (not including trust territories), or its posses- 
sions.”? Section 4 of Public Law 86-583 further provides 
that it will be effective from the time of its enactment, 
which was July 5, 1960, ‘‘Provided, however, that no vessel 
shall be deemed to have lost its coastwise privileges as a 
result of the amendments made by this Act if it is rebuilt 
within the United States, its territories (not including trust 
territories), or its possessions under a contract executed 
before such date of enactment and if the work of rebuild- 


ing is commenced not later than twenty-four months after 
such date of enactment.”’ 


6. Public Law 86-583 was enacted to close a loophole 
which had been opened by a prior interpretive ruling, made, 
published and distributed by the Commissioner of Customs, 
permitting vessels, even though rebuilt with foreign made 
hull midsections, to retain their coastwise privileges. By 
virtue of the enactment of Public Law 86-583 vessels rebuilt 
with foreign midsections now lose their coastwise privileges. 
In order to avoid hardship to persons who had relied upon 
the prior interpretive ruling of the Commissioner of Cus- 
toms in entering into bona fide agreements for the rebuild- 
ing of identified vessels with foreign midsections, the 
proviso added by Section 4 of Public Law 86-583 preserved 
the coastwise privileges of vessels so rebuilt, so long as 
such vessels were rebuilt under contracts executed before 
July 5, 1960 and the work of rebuilding commenced within 
24 months of that date. 
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7. Pursuant to Section 3 of Public Law 86-583 the de- 
fendant Dillon’s predecessor as Secretary of the Treasury 
caused the defendant Bureau of Customs to issue certain 
regulations to effectuate the purposes of that Act. Section 
3.2(f) of the regulations of the defendant Bureau provides, 
in part, as follows: 


‘¢No vessel of classes 1 through 8 above which has 
acquired the lawful right to engage in the coastwise 
trade, by virtue of having been built in or documented 
under the laws of the United States, shall have the 
right to engage in such trade, if it thereafter has been 
sold or transferred foreign in whole or in part or 
placed under foreign registry (§ 3.43), or, if of more 
than 500 gross tons, has been rebuilt unless the entire 
rebuilding, including the construction of any major 
components of the hull or superstructure of the vessel, 
was effected within the United States, its Territories 
(not including trust territories), or its possessions. 
However, no rebuilt vessel shall be deemed to have lost 
its coastwise privileges within the meaning of the 
above merely because it may have been rebuilt within 
the United States, its Territories (not including trust 
territories), or its possessions under a contract ex- 
ecuted before July 5, 1960, if the work of rebuilding is 
commenced not later than 24 months after such date 
(§ 3.28). When a vessel has lost its coastwise priv- 
ileges, no document shall be issued for the coastwise 
trade * * *.”? (19 C.F.R. § 3.2(f), 25 FR. 13687) 


Section 3.28(d) of the regulations provides: 


‘No vessel of more than 500 gross tons which has 
been rebuilt and has thereby lost its coastwise priv- 
ileges (see sec. 3.2(f)) shall be documented for nor 
permitted to engage in the coastwise trade’’ (19 C.F.R. 
§ 3.28(d), 25 F.R. 13688). 

8. Defendant Sea-Land, or other parties acting on its 
behalf, secured an enrollment and license for the vessel 
SS “New Orveans’”’ (Official No. 242557), renamed SS 
‘‘BizaBeTHporT’’, and the SS ‘San Juan’’ (Official No. 
242653) and is using or proposes to use such vessel in the 
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coastwise trade in violation of Sect. 27 of the Merchant 
Marine Act of 1920, as amended by Public Law 86-583, 
19 C.F-R. § 3.2(f), 3.2(8) (4), and interpretive rulings made 
and distributed thereunder. 


9. The SS “‘Exizaserurort’’ and the SS “San Juan’’ 
are ineligible for coastwise trade or for an enrollment or 
license to operate in such trade because both vessels were 
rebuilt after July 5, 1960 by the incorporation of midbodies 
of more than four hundred feet in length constructed in 
foreign shipyards, and the rebuilding of such vessels was 
not ‘‘under a contract executed before such date’’ as re- 
quired under Sect. 4 of Public Law 86-583. Details as to 
the ineligibility of the aforesaid vessels are set forth in 
paragraphs 10, 11, 12, 13, 14, 15, 16, 17, 18 and 19 of Sea- 
train’s complaint which American-Hawaiian adopts as part 
of its complaint. 


10. On June 18th and July 12th, 1962, American- 
Hawaiian, by its attorneys, wrote to defendant Nichols pro- 
testing licensing of the aforesaid vessels in the coastwise 
trade and demanded a full hearing and investigation. 
Copies of such letters are annexed to the complaint of plain- 
tiff Seatrain as Exhibits B and C respectively. Defendants 
Nichols and Bureau rejected the protest and demands of 
American-Hawaiian in a letter dated July 13, 1962, copy 
of which is annexed to Seatrain’s complaint as Exhibit D. 
On July 23, 1962 American-Hawaiian wrote to defendant 
Dillon seeking reversal of the aforesaid actions of defend- 
ants Nichols and Bureau and, alternatively, a hearing in 
which witnesses could be examined and evidence presented. 
A copy of such letter is annexed hereto as Exhibit A and 
made a part hereof. Thereafter defendant Dillon refused 
to reverse the actions of defendants Nichols and Bureau 
and denied the request for such hearing. 


11. The actions and rulings of defendants Dillon, 
Nichols & Bureau are erroneous, improper, in contraven- 
tion of Sect. 27 of the Merchant Marine Act of 1920 as 
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amended by Public Law 86-583, inconsistent with and in 
contradiction of defendant Bureau’s interpretations thereof 
in T.D. 55381 (2), and other regulations and rulings made 
and distributed by defendants Nichols and Bureau to steam- 
ship companies and their representatives. They are not 
supported by substantial evidence or adequate findings, are 
without basis in fact or law and deprive plaintiff of prop- 
erty without due process of law in violation of the Fifth 
Amendment of the U.S. Constitution. 


12. Unless enjoined by this Court, defendants Dillon, 
Nichols and Bureau will continue to approve the docu- 
mentation and enrollment of the aforesaid vessels and 
Sea-Land will commence or continue operation of these 
vessels in coastwise trade. American-Hawaiian is adver- 
sely affected by such unlawful actions and rulings and suf- 
fers legal wrong in consequence thereof. The use of 
“(RLimaBETHPORT”’? and the ‘‘San Juan’? in intercoastal 
trade in competition with the intercoastal steamship bus- 
iness of American-Hawaiian will cause American-Hawaiian 
irreparable injury. Plaintiff American-Hawaiian does not 
have an adequate remedy at law. 


Count II 


13. American-Hawaiian repeats each and every allegation 
in paragraphs 1 through 12 of this complaint. 


14. The refusal by defendants Dillon, Nichols and Bureau 
to investigate fully the arrangements and transactions com- 
plained of herein or to grant American-Hawaiian a hear- 
ing with respect thereto is arbitrary, capricious and in 
violation of Section 5 of the Administrative Procedure Act. 


Count III 


15. American-Hawaiian repeats each and every allega- 
tion in paragraphs 1 through 12 of this complaint. 


16. On or about August 7, 1962 defendant Dillon, by his 
Assistant Secretary of the Treasury, James A. Reed, 
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advised the plaintiff, by its attorneys, that steamship com- 
panies which might be adversely affected by the issuance 
of a coastwise license to the aforesaid vessels would be 
given a hearing as to the eligibility of such vessels for 
the coastwise trade and assured American-Hawaiian that 
the questions of eligibility would be fully examined. A 
copy of a telegram dated August 6, 1962, containing such 
advices, is annexed hereto as Exhibit B and made a part 
hereof. On August 7, 1962, defendant Nichols advised 
plaintiff American-Hawaiian, through its attorneys, that 
plaintiff would have the right to appear at a hearing as 
to the eligibility of such vessels for coastwise license under 
Public Law 86-583 and would have the right to present 
arguments and documents bearing on the eligibility of the 
vessels under Public Law 86-583 so that Bureau and Nichols 
would have all pertinent facts and arguments presented to 
it before making a determination. A hearing was scheduled 
for August 9, 1962. A copy of defendant Nichols telegram 
dated August 7, 1962 is annexed hereto as Exhibit C and 


made a part hereof. American-Hawaiian, by its attorneys, 
advised defendant Nichols that it would appear and present 
facts and arguments and documents at the appointed time. 
A copy of a telegram addressed to defendant Nichols on 
August 8, 1962 by attorneys of American-Hawaiian is 
annexed hereto as Exhibit D and made a part hereof. 


17. On August 9, 1962, American-Hawaiian, Seatrain 
and other interested parties attended at the offices of 
defendants Bureau and Nichols for the aforesaid hearing. 
Defendants Bureau and Nichols established procedures for 
the conduct of the hearing, agreed to receive and examine 
facts, documents and arguments relating to the eligibility 
of the aforesaid vessels and confirmed their prior agree- 
ment to transcribe and furnish stenographie transcripts 
of the minutes of the hearing to American-Hawaiian. Plain- 
tiff thereupon presented facts, arguments, and documents, 
including legal authorities and a twenty-two page affidavit 
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with exhibits. Defendants Nichols and Bureau received 
such facts, documents and legal authorities as bearing on 
the eligibility of the vessels but failed and refused to read, 
study, examine or consider said facts, documents and legal 
authorities or to read a transcript of the minutes of the 
hearing and immediately announced and issued their deci- 
sion that the vessels would be licensed. On August 10, 
1962, American-Hawaiian, by its attorneys, protested the 
foregoing actions of defendants Nichols, Bureau and Dillon. 
A copy of a telegram sent to defendant Dillon on August 
10, 1962, is annexed hereto as Exhibit E and made a part 
hereof. Thereafter the defendants Bureau and Nichols 
advised participants at the aforesaid hearing that, not- 
withstanding their agreement to transcribe and furnish a 
transcript of the minutes of the hearing which contained 
procedures for the conduct of the hearing, the presentation 
of facts, documents and arguments and the ruling of defend- 
ants Nichols and Bureau, they had decided to reverse or 
withdraw their aforesaid agreement and refused to fur- 


nish American-Hawaiian or any of the parties with tran- 
scripts of the minutes of said hearing. No reply was 
made to the protest forwarded on August 10, 1962 to 
defendant Dillon, through his Assistant Secretary of 
Treasury, and coastwise licenses were issued for the afore- 
said vessels. 


18. The actions, findings, conclusions and rulings of de- 
fendants Dillon, Nichols and Bureau are erroneous, im- 
proper, in contravention of Sect. 27 of the Merchant 
Marine Act of 1920 as amended by Public Law 86-853, 
inconsistent with and in contradiction of defendant 
Bureau’s interpretations thereof in T. D. 55381 (2), and 
other regulations and rulings made and distributed by 
defendants Nichols and Bureau to steamship companies and 
their representatives. They are not supported by sub- 
stantial evidence and adequate findings and are without 
basis in fact or law. Said actions, findings, conclusions and 
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rulings are arbitrary, capricious, an abuse of discretion 
and contrary to applicable provisions of the Administrative 
Procedure Act and Amendment 5 of the Constitution. 


Wuenerore, plaintiff American-Hawalian prays (1) for 
a judgment declaring that the interpretation of Section 27 
of the Merchant Marine Act, 1920, 41 Stat. 998, 46 U.S.C. 
§ 883, as amended by Public Law 86-583, 74 Stat. 321, by 
defendants Dillon, Nichols and Bureau, and their action 
thereunder in approving the documentation and enrollment 
of the vessels ‘‘Exizaperuport’”’ and ‘San Jvan’’ with 
coastwise privileges, are erroneous, improper and unlaw- 
ful; (2) for a judgment (a) permanently enjoining defend- 
ants Dillon, Nichols and Bureau from approving the docu- 
mentation and enrollment with coastwise privileges of the 
vessels ‘‘ExizaBeruport’’ and ‘‘Saw Juan’’, (b) ordering 
the cancellation by defendants Dillon, Nichols and Bureau 
of any documentation and enrollment with coastwise priv- 
jleges of the ‘‘ExizapeTHport’’ and ‘‘San Juan’’ which 
may have been issued, prior or subsequent to the commence- 
ment of this action, and (c) permanently enjoining defend- 
ant Sea-Land from operating the vessels ‘‘ EL1IzABETHPORT”’ 
and ‘‘San Juan’? in the coastwise trade; (3) for a judgment 
ordering defendants Dillon, Nichols and Bureau to grant 
American-Hawaiian a hearing on the transactions com- 
plained of; (4) for a judgment awarding plaintiff the costs 
of this action; and (5) for such other and further relief 
as to the Court may seem necessary or proper. 


Gorpon P. MacDovcaLL 
Attorney for Plaintiff- 
Intervenor 
743 Investment Building 
Washington 5, D. C. 
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LAW OFFICES 

Carpitto & SmirH 
Joseph Cardillo, Jr. 
Daniel I. Smith, Jr. 
Donald F. Mooney 


Philip J. Curtin 
52 Broadway, New York 4, N. Y. 
July 23, 1962 


Hon. Douglas A. Dillon 
Secretary of the Treasury 
Treasury Department 
Washington 25, D. C. 


My Dear Sir: 


We are counsel to American Hawaiian Steamship Com- 
pany, and on behalf of our client we have registered with 
the Bureau of Customs a protest against the issuance of 
coastwise trading licenses to vessels known as the ‘‘New 
OruEans’’ and the ‘‘Saw Juan’’, The protest was based 
upon the ineligibility of the vessels for coastwise trading 
licenses under Public Law 86-583 (74 Stat. 321). 


Similar protests have been filed on behalf of Sea-Train 
Lines, Ine. as well as by the American Tramp Ship Owners 
Association. We are also given to understand that others 
have filed protests against the proposed enrollment of the 
aforesaid vessels. 


Prior to making protest on behalf of our client, we had 
conducted a limited investigation into the facts and cir- 
cumstances involving the said vessels. Even that limited 
investigation confirmed the propriety and validity of our 
client’s protest. We promptly presented to the Bureau of 
Customs the information obtained in that investigation 
and from time to time also presented additional informa- 
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tion as the same became available to us. Nevertheless the 
Bureau in effect has denied the relevancy of the informa- 
tion presented to it. In an attempt to support its position, 
the Bureau clearly premises all its conclusions on the fact 
that there is no provision which precludes the owner of a 
vessel from disposing of or selling the same after it has 
been rebuilt or converted. Paradoxically, the Bureau does 
concede that contracts covering the conversion of such 
vessels must be bona fide contracts executed prior to July 
5, 1960. The Bureau also concedes, and indeed has ruled, 
that such contracts cannot be transferred or assigned. 


From the information submitted by us to the Bureau, it 
is clear that substantial questions exist as to whether bona 
fide contracts were executed prior to July 5, 1960 in respect 
of the vessels above-named. This is clearly a requirement 
of Public Law 86-583. In addition, the information pre- 
sented to the Bureau clearly and conclusively establishes 
that there was an effective transfer and assignment of the 
contracts, under which the above vessels were converted, 
and the benefits of the performance thereunder. In the 
circumstances, it is nothing less than astonishing that the 
Burean advises that ‘‘even accepting all those statements 
as factual, they do not set out a sufficient basis for a hold- 
ing that the rebuilding of either vessel is not within the 
savings clause’? of Public Law 86-583. Even more aston- 
ishing is the Bureau’s purported excuse for its conclusions 
and its failure to inquire into the circumstances, to wit: 
that those involved in respect of the said two vessels ‘‘are 
substantial and responsible parties’’. 


We respectfully submit that the parties who have pro- 
tested the enrollment of the vessels involved are equally 
‘¢snbstantial and responsible’’, and their protests can no 
less equally be dismissed lightly. They represent a sub- 
stantial segment of the merchant marine industry, and 
they have requested a hearing so that the true facts can be 
developed fairly. We cannot accept the Bureau’s extraor- 
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dinary position that an investigation is not warranted 
because it has decided, in accordance with some unspecified 
criterion, that those involved in the obvious attempt to 
circumvent the intent of Congress as set forth in Public 
Law 86-583, and as clearly disclosed in Congressional hear- 
ings on that legislation, are ‘‘substantial and responsible’. 


It has come to our attention only this morning that one 
of the very members of the Congressional sub-committee 
which held hearings on the legislation involved, the Hon. 
Thor C. Tollefson, has expressed concern regarding the 
proposed enrollment of the vessels to which we refer. He 
specifically points out two news articles dealing with the 
subject matter and states that they: 


‘traise a serious question as to whether or not Sea- 
Land Service, Inc. did in fact have bona fide contracts 
with foreign yards for the construction of the mid- 
bodies within the cutoff date fixed by our committee 
bill which is now the law.’’ 


He concludes with the comment: 


“Tt would seem, therefore, that the Bureau of Customs 
should inquire into the situation thoroughly to ascer- 
tain whether or not our laws are being circumvented.”’ 


It is worthy of note that in the letter replying to our 
client’s protest and request for a formal hearing, the 
Commissioner of Customs states: 


“The public business of the registration of vessels 
would, it is submitted, be seriously impeded if every 
potential competitor could call for a formal public 
hearing before each documentation or renewal of a 
document for each of the 44,000 commercial vessels 
under the American flag.”’ 


Here, again, we must respectfully take exception to the 
Bureau’s position. It is fundamental and beyond question 
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that rarely is inquiry requested before the enrollment of 
any vessel. However, even if that were not the case, it is 
equally fundamental that the laws, enacted by the Congress, 
are required to be upheld by those charged with that duty, 
regardless of the inconvenience or delay such performance 
of duty would entail. The mere fact that a request for 
information and hearing on the registration of a particular 
vessel or vessels is highly unusual, supplemented by the 
fact that in the instant case such a request is made by a 
substantial segment of the merchant marine industry, all of 
whom are ‘‘substantial and responsible’’, is eloquent 
enough. 


We enclose for your consideration the following: (a) 
affidavit concerning our investigation into the facts which 
includes as exhibits our letters to the Commissioner of 
Customs dated June 18th and July 12, 1962; (b) the ruling 
of Commissioner of Customs dated July 13, 1962, and (c) 
a photocopy of Congressman Tollefson’s remarks as set 
forth in the Congressional Record. 


We ask you, charged with responsibility for the enforce- 
ment of Public Law 86-583, to direct that a hearing be held 
and that there be production of evidence and examination 
of witnesses before the Bureau issues coastwise trading 
licenses to these vessels. 


In view of the fact that it is the intention of our clients 
and others to take this matter to the courts if necessary, 
we respectfully solicit your immediate reply so that we 
may be advised whether procedure to the courts will be 
necessary. 


Respectfully yours, 


CazpnLo & SmiTH 


ec: Commissioner of Customs 
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EXHIBIT B 


WESTERN UNION 
Telegram 


F25CC 6R GOVT NL PD TDN PWS WASHINGTON DC AUG 6 1962 
CARDILLO & SMITH 
52 BROADWAY NYE 


RE YOUR JULY 23 LETTER ADDRESSED TO THE SECRETARY OF 
THE TREASURY REGARDING DOCUMENTATION IN THE COASTWISE 
TRADE OF THE VESSELS NEWS ORLEANS AND SAN JUAN. THE 
COMMISSIONER OF CUSTOMS INFORMS ME THAT APPLICATION 
FOR THE DOCUMENTATION OF THE NEW ORLEANS HAS NOW 
BEEN RECEIVED BY THE BUREAU. I HAVE ADVISED HIM TO 
CONSIDER THIS APPLICATION WITH DUE REGARD TO THE 
INTERESTS OF ALL STEAMSHIP COMPANIES WHICH BELIEVE 
THAT THEY WOULD BE ADVERSELY AFFECTED BY THE GRANT- 
ING OF DOCUMENTATION, THE COMMISSIONER IS COMMUNICAT- 
ING WITH YOU ON THE MANNER IN WHICH HE INTENDS TO 
GIVE YOU FURTHER OPPORTUNITY TO PRESENT YOUR VIEWS. 
UNDER THE APPLICABLE REGULATIONS, 19 CFR 3.28, THE 
COMMISSIONER OF CUSTOMS HAS RESPONSIBILITY FOR DOCU- 
MENTATION OF REBUILT VESSELS UNDER PUBLIC LAW 86-583. 
THEREFORE HE HAS RESPONSIBILITY FOR THE CONSIDERATION 
OF THE QUESTIONS OF ELIGIBILITY WHICH YOU HAVE RAISED. I 
peal YOU THAT THESE QUESTIONS WILL BE FULLY 
EXAMINED. 


JAMES A REED ASSISTANT SECRETARY OF THE TREASURY 
103A AUG 7 


EXHIBIT C 


WNB114-NY WAW 13 T-C 177 
WASHINGTON DC 8-7-62 1506Q 
CARDILLO & SMITH 
52 BROADWAY NEW YORK 4 NEW YORK 


RE MY LETTER OF JULY 13 AND YOUR LETTERS OF JULY 12 TO 
ME AND OF JULY 23 TO THE SECRETARY OF THE TREASURY. 
APPLICATION HAS BEEN RECEIVED FOR DOCUMENTATION IN 
THE COASTWISE TRADE OF THE VESSEL NEW ORLEANS. YOU 
ARE INVITED AS ATTORNEYS FOR THE AMERICAN HAWAIIAN 
STEAMSHIP COMPANY TO APPEAR INFORMALLY BEFORE ME ON 
AUGUST 9 AT 3-PM IN ROOM 805 2100 K STREET NORTHWEST 
WASHINGTON D C TO PRESENT SUCH ARGUMENTS AND DOCU- 
MENTS AS BEAR ON THE ELIGIBILITY OF THE NEW ORLEANS 
UNDER SECTION 4 OF PUBLIC LAW 86-583 FOR DOCUMENTATION IN 
THE COASTWISE TRADE. 

YOUR APPEARANCE IS INVITED SO THAT THE BUREAU MAY 
HAVE ALL PERTINENT FACTS AND VIEWS PRESENTED TO IT 
BEFORE ACTING ON THE APPLICATION AFTER YOUR INFORMAL 
APPEARANCE I WILL MAKE SUCH ADDITIONAL INVESTIGATION 
IF ANY AS I DEEM NECESSARY OF THE ELIGIBILITY FOR DOCU- 
MENTATION OF THE NEW ORLEANS. 

NO FORMAL HEARING IS REQUIRED UNDER THE ADMINISTRATIVE 
PROCEDURE ACT OR ANY OTHER STATUTE BEFORE DOCUMENTING 
A VESSEL IN THE COASTWISE TRADE AND NO FORMAL HEARING 
WILL BE HELD 

PHILIP NICHOLS JR COMMISSIONER OF CUSTOMS 
13 12 3 6Q° PM 805 2100 K 4 86-583 
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EXHIBIT D 
WESTERN UNION 


HON JAMES A REED 

ASSISTANT SECRETARY OF TREASURY 
DEPARTMENT OF TREASURY 
WASHINGTON DO 


REURTEL AUGUST SIXTH CONCERNING PROPOSED COASTWISE 
DOCUMENTATION OF NEW ORLEANS BY CUSTOMS ON BEHALF 
OLIENT APPRECIATE ASSURANCE THAT QUESTION OF ELIGIBIL- 
ITY WILL BE FULLY EXAMINED STOP HOWEVER CUSTOMS HAS 
ADVISED THAT NO OPPORUTNITY WILL BE AFFORDED COUNSEL 
TO EXAMINE DOCUMENTS OR TO OBTAIN THE PRODUCTION OF 
EVIDENCE RELATING TO ELIGIBILITY OR TO EXAMINE AND 
CROSS EXAMINE WITNESSES OR TO UTILIZE OTHER LEGAL PRO- 
CEDURES DESIGNED FOR DEVELOPMENT TRUE FACTS STOP 
COMMISSIONER HAS ALSO DENIED OUR CLIENTS RIGHT TO A 
FORMAL HEARING UNDER APPLICABLE STATUTES STOP IN VIEW 
OF FOREGOING WE RESPECTFULLY RENEW OUR CALL FOR A 


PROPER HEARING 
CARDILLO & SMITH 


EXHIBIT E 


WESTERN UNION 
Telegram 


10 AUG 62 
HON JAMES A REED 
ASSISTANT SECRETARY OF TREASURY 
DEPARTMENT OF TREASURY 
WASHINGTON DO 


PAGE AFFIDAVIT 
STATEMENT BY 


EXAMINE EXHIBITS OR REFLECT 
AUTHORITIES AND EXACTLY TED NUTES 
ED THAT MATTERS PRESENTED WERE WITHOUT 
ATION REQUIRED AND THE 


CARDILLO & SMITH 
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Filed Nov. 30, 1962 
Civil Action No. 2543-62 


Order 


The motion of American-Hawaiian Steamship Company 
for leave to intervene and to be made an additional party- 
plaintiff in the above entitled matter having been heard and 
considered, it is: 


OrpErep that the motion of American-Hawaiian Steam- 
ship Company to intervene and be made an additional party- 
plaintiff in the above entitled action be, and it hereby is, 
granted. Further, the Clerk is directed to file as the com- 
plaint of the intervening American-Hawaiian Steamship 
Company the complaint attached to its motion. 


Leownarp P. Waxsx (J.) 
United States District Judge 


Civil Action No. 2543-62 


Motion By Defendant Sea-Land Service, Inc., Under Rule 
12(b)(6) of the Federal Rules of Civil Procedure to Dis- 
miss the Complaint of Intervenor the American-Hawaiian 
Steamship Company 


Defendant Sea-Land Service, Inc., by its undersigned 
counsel, hereby moves pursuant to Rule 12(b)(6) for an 
Order dismissing the complaint of the above-named inter- 
venor as filed in this Court on November 30, 1962, for fail- 
ure to state a claim upon which relief can be granted. The 
grounds of this motion, as are more fully set forth in a 
memorandum of points and authorities submitted herewith, 
are that (i) as a matter of law the above intervenor is not 
entitled to any hearing, and (ii) the above intervenor lacks 
standing to challenge the action of the Commissioner of 
Customs in documenting vessels for participation in the 
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coastwise trade. Kansas City Power & Light Co. v. McKay, 
295 FP. 2d 924 (D.C. Cir. 1955), cert. denied, 350 U.S. 884. 


DantEu M. Grispon 
Roserr L. RANDALL 
Attorneys for 
Defendant Sea-Land Service, Inc. 
December 9, 1962 


Filed Jan. 29, 1963 
Civil Action No. 2543-62 
Order 


Upon consideration of the motions of defendants to dis- 
miss the complaint of plaintiff Seatrain Lines, Inc. and the 
complaints of intervenors American Union Transport, The 
Pennsylvania Railroad Company, Erie-Lackawanna Rail- 
road Company, The Baltimore & Ohio Railroad Company, 
Reading Company, The Atchison, Topeka & Santa Fe Rail- 
way Company, and Southern Pacific Company, and upon 
consideration of the motion of defendant Sea-Land Service, 
Inc. to dismiss the complaint of intervenor American- 
Hawaiian Steamship Company, and upon hearing the argu- 
ment of counsel, and the court having ruled on January 21, 
1963, that said motions should be granted, it is this 29th 
day of January, 1963, 


Orverep, that the motions be and they hereby are granted, 
and that the complaints of plaintiff and all of the inter- 
venors be and they hereby are dismissed. 


/s/ Burnita SHELTON MaTTHEWS 
United States District Judge 
January 29th, 1963 
[Seal] 
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Submitted by counsel for defendants, who are authorized 
to state that the plaintiff and the intervenors do not object 
to the form of the Order as submitted. 


Cary C. Davis 
Counsel for Defendants Dillon, 
Nichols and Bureau of Customs 


Danret M, Grisson 
Counsel for Defendant Sea-Land 
Service, Inc. 
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Civil Action No. 2543-62 
Notice of Appeal 


Notice is hereby given that The Pennsylvania Railroad 
Company, Erie-Lackawanna Railroad Company, The Balti- 
more & Ohio Railroad Company, Reading Company, The 
Atchison, Topeka & Santa Fe Railway Company, and 
Southern Pacific Company, above-named intervenors, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia Circuit from the order dated and 
filed January 29, 1963, signed by Judge Burnita Shelton 
Matthews, granting the motions of defendants to dismiss 
the complaint of plaintiff, Seatrain Lines, Inc., and the 
complaints of intervenors, American Union Transport, 
American-Hawaiian Steamship Company, The Pennsyl- 
vania Railroad Company, Erie-Lackawanna Railroad Com- 
pany, The Baltimore & Ohio Railroad Company, Reading 
Company, The Atchison, Topeka & Santa Fe Railway 
Company, and Southern Pacific Company, and the motion 
of defendant, Sea-Land Service, Inc., to dismiss the com- 


plaint of intervenor, American-Hawaiian Steamship Com- 
pany. 
February 26, 1963 


Cart HELMETAG, JR. 
Carl Helmetag, Jr. 
1138 Transportation Center 
Six Penn Center Plaza 
Philadelphia 4, Pennsylvania 


JEREMIAH ©, WATERMAN 
Jeremiah C. Waterman 
205 Transportation Building 
Washington 6, D. C. 


Attorneys for Appellant Railroad 
Intervenors 


107 


Honorable Robert F. Kennedy 

Attorney General of the United States 
United States Department of Justice 
Constitution Avenue & 10th Street, N. W. 
Washington 25, D. C. 


Honorable C. Douglas Dillon 

Individually and as Secretary of the Treasury 
Treasury Department 

Washington 25, D. C. 


Honorable Philip Nichols, Jr. 

Individually and as Commissioner of Customs 
Bureau of Customs 

Washington 25, D. C. 


Secretary 
Bureau of Customs 
Washington 25, D. C. 


Warren Price, Jr., Esq. 
Sea-Land Service, Inc. 

1000 Vermont Avenue, N. W. 
Washington 5, D. C. 


Warren E. Baker, Esq. 
Seatrain Lines, Inc. 
Shoreham Building 

15th and H Streets, N. W. 
Washington 5, D. C. 


Gordon P. MacDougall, Esq. 
American-Hawaiian Steamship Company 
743 Investment Building 

Washington 5, D. C. 


Messrs. Galland, Kharasch, Calkins & Lippman 
Attorneys for American Union Transport, Ine. 
1824 R Street, N. W. 

Washington, D. C. 
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Filed Feb. 27, 1963 
Notice of Appeal 


Notice is hereby given that the American-Hawaiian 
Steamship Company, plaintiff-intervener, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia Circuit from the order dated and filed January 
29, 1963, signed by Judge Burnita Shelton Matthews, 
granting the motion of defendant Sea-Land Service, Inc. to 
dismiss the complaint of plaintiff-intervener American- 
Hawaiian Steamship Company, the granting of motions of 
defendants to dismiss the complaint of plaintiff, Seatrain 
Lines, Inc., and the complaints of interveners, American 
Union Transport, The Pennsylvania Railroad Company, 
Erie-Lackawanna Railroad Company, The Baltimore & 
Ohio Railroad Company, Reading Company, The Atchison, 
Topeka & Santa Fe Railway Company, and Southern 
Pacific Company. 


February 27, 1963. 
Gorponw P. MacDovucati 
743 Investment Building 
Washington 5, D. C. 
Attorney for Appellant 
American-Hawaiian Steamship 
Company, Plaintiff-Intervener 


Honorable Robert F. Kennedy 

Attorney General of the United States 
United States Department of Justice 
Constitution Avenue & 10th Street, N. W. 
Washington 25, D. C. 


Honorable C. Douglas Dillon 

Individually and as Secretary of the Treasury 
Treasury Department 

Washington 25, D. C. 
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Honorable Philip Nichols, Jr. 

Individually and as Commissioner of Customs 
Bureau of Customs 

Washington 25, D. C. 


Secretary 
Bureau of Customs 
Washington 25, D. C. 


Robert L. Randall, Esq. 
Union Trust Building 
Washington 5, D. C. 


Warren E. Baker, Esq. 
Seatrain Lines, Ine. 
Shoreham Building 

15th and H Streets, N. W. 
Washington 5, D. C. 


Messrs, Galland, Kharasch, Calkins & Lippman 
Attorneys for American Union Transport, Inc. 
1824 R Street, N. W. 

Washington, D. C. 


Jeremiah C. Waterman 
205 Transportation Building 
Washington 6, D. C. 


Civil Action No. 2543-62 
Notice of Appeal 


Notice is hereby given that the American Union Trans- 
port, Inc., plaintiff-intervener, hereby appeals to the United 
States Court of Appeals for the District of Columbia Cir- 
cuit from the order dated and filed January 29, 1963, signed 
by Judge Burnita Shelton Matthews, granting the motion of 
defendant Sea-Land Service, Inc. to dismiss the complaint 
of plaintiff-intervener American Union Transport, Inc., the 
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granting of motions of defendants to dismiss the complaint 
of plaintiff, Seatrain Lines, Ine., and the complaints of 
interveners, American-Hawaiian Steamship Co., the Penn- 
sylvania Railroad Company, Erie-Lackawanna Railroad 
Company, The Baltimore & Ohio Railroad Company, Read- 
ing Company, the Atchison, Topeka & Santa Fe Railway 
Company, and Southern Pacific Company. 


February 28, 1963 


GeEorcE F’. GaLLAND 

Amy Scupi 
1824 R Street, N. W. 
Washington 9, D. C. 
Attorneys for 
American Union Transport, Inc. 
Plaintiff-Intervener 


Filed Feb. 28, 1963 
Civil Action No. 2543-62 
Notice of Appeal 


Notice is hereby given this 28th day of February, 1963, 
that Seatrain Lines, Inc., plaintiff in the above captioned 
proceeding, appeals to the United States Court of Appeals 
for the District of Columbia Circuit from an order of this 
court entered the 29th day of January, 1963, granting the 
motions of the defendants to dismiss the complaint of 
plaintiff and dismissing the said complaint. 


CHADBOURNE, ParKE, WHITESIDE & WOLFF 


By Warren E. Baker 
Warren E. Baker 
Attorneys for Seatrain Lines, Inc. 
640 Shoreham Building 
Washington 5, D.C. 
February 28, 1963 


BRIEF FOR APPELLANTS 


“inites States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,753 


United States Court of Appeals 


THE PENNSYLVANIA RAILROAD COMPAN®, testDiattic} of Columbia Circuit 


Vv. 


Appellants, 
JUN 19 W005 


DILLON, SECRETARY OF TREASURY, et al., Appellees. 


No. 17,755 


CEERK 0 cereal 


AMERICAN UNION TRANSPORT, INC., Appellant, 


v. 


. DILLON, SECRETARY OF TREASURY, efal., WR 


No. 17,756 _ ey 
AMERICAN-HAWAIIAN STEAMSHIP COMPANY, “ 4 Jyant, 


Vv. 


DILLON, SECRETARY OF TREASURY, et al., Appellees. 


No. 17,764 __ 
SEATRAIN LINES, INC., Appellant, 


Vv. 


DILLON, SECRETARY OF TREASURY, et al., 


Appellees. 


On Appeal from an Order of the United States District Court 
for the District of Columbia 


GORDON P. MacDOUGALL 
743 Investment Building 
Washington 5, D. C. 
Attorney for American-Hawaiian 
Steamship Co., 
Appellant in No. 17,756 


WARREN E. BAKER 
Chadbourne, Parke, Whiteside & Wolff 
640 Shoreham Building 
Washington 5, D. C. 
Attorney for Seatrain Lines, Inc., 
Appellant in No. 17,764 


CARL HELMETAG,: JR. 
Of Counsel 


JEREMIAH C. WATERMAN 
205 Transportation Building 
Washington 6, D. C. 
Attorney for The Pennsylvania Railroad 
Co., Erie-Lackawanna Railroad Co., The 
Baltimore & Ohio Railroad Co., Reading 
Company, The Atchison, Topeka & Santa 
Fe Ry. Co., and Southern Pacific Co., 
Appellants in No. 17,753 


GEORGE F. GALLAND 

1824 R Street, N. W. 

Washington, D. C 
Attorney for American Union Transport, 
Inc., Appellant in No. 17,755 


(i) 
QUESTIONS PRESENTED 
The questions presented on appeal to this Court are: 


1. Whether the steamship appellants as domestic operators which 
Congress intended to protect and benefit by the exclusion of foreign -built 
vessels from the coastwise trade have standing to challenge the legality 
of the decision of the Commissioner of Customs which deprives them of 
that benefit and protection? 


2. Whether the steamship appellants have standing to challenge 
the legality of the decision of the Commissioner of Customs because that 
decision injures substantial investments which these appellants have made 
in discharge of their statutory duty to use only American-built vessels? 


3. Whether Section 10(a) of the Administrative Procedure Act and 
particularly the phrase, “any person aggrieved or adversely affected 
within the meaning of any relevant statute", applies to persons who are 
adversely affected by agency action in a manner in which Congress in any 
relevant statute sought to avoid and gives appellants here standing to 
challenge the legality of the decision of the Commissioner of Customs? 


4. Whether the decision of the Commissioner of Customs to enroll 
and license these vessels for the coastwise trade without affording appel- 
lants a full and fair hearing was a deprivation of their property rights 
without due process of law in violation of Amendment 5 of the Constitution? 


5. Whether it was "arbitrary, capricious and an abuse of discretion" 
within the meaning of Section 10(e) of the Administrative Procedure Act 


for the Commissioner of Customs to decide without the benefit of an evi- 
dentiary hearing to enroll and license the vessels for the coastwise trade 
in light of the information brought to his attention by appellants , and in 
light of the order of the Secretary of the Treasury that a full investigation 
be held? 


JURISDICTIONAL STATEMENT 

STATEMENT O.° THE CASE 
A. Nature of the Action .- 
B. The Private Parties 


The Governmental Parties and the Eset Basis 
for Their Action: A s 


Protest of Enrollment and Licensing 


Proceedings Before the Agency 


STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT . ee . 


SUMMARY OF THE FURTHER ARGUMENT OF 
AMERICAN-HAWAILAN 


ARGUMENT 


I. Standing To Sue 


A. Appellants Have Standing Apart from the 
Administrative Procedure Act Z 


1. Congress Barred Foreign-Built Vessels 
from the Coastwise Trade To Protect 
Domestic Operators “ ° 


The Statutory Duty To Use American- 
Built Vessels Gives Coastwise ae oats 
Standing 


Appellants Have Standing Under the 
Administrative Procedure Act To Challenge 
the Decision To Document the Vessels 


(iv) 


Il. The Hearing Requirements of the APA Should Have 
Been Observed by the Commissioner . . : 


FURTHER ARGUMENT OF APPELLANT AMERICAN- 
HAWAIIAN. 


CONCLUSION 
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BRIEF FOR APPELLANTS 


2 
JURISDICTIONAL STATEMENT 


This is a consolidated aphealy from a final order of the United 
States District Court for the District of Columbia, entered January 29, 
1963, granting appellees’ motions for dismissal of the complaints. This 
Court's jurisdiction to entertain the appeal is established under 28 
U.S.C. $1291 and 1292(1). 


The complaints sought a declaratory judgment and injunctive re- 
lief in an actual controversy involving the refusal and failure of appel- 
lees, the Secretary of the Treasury, the Commissioner of Customs and 
Bureau of Customs, to enforce the provision of Section 27 of the Mer- 
chant Marine Act, 1920, which requires that American vessels rebuilt 
with major components constructed outside of the United States be denied 
enrollment and licensing for the coastwise trade. The jurisdiction of the 
District Court was established under 28 U.S.C. §§ 1331, 1332, 1337, 1391 
(b) and (c), 2201 and Section 10 of the Administrative Procedure Act, 60 
Stat. 243, 5 U.S.C. $1009. 


STATEMENT OF THE CASE 
A. Nature of the Action 


No answers to the complaint, no administrative record and no fac- 
tual information in any form were before the Court below. The District 
Court, without an opinion, granted appellees’ motions to dismiss solely 
on the basis of the complaints and the memoranda of points and author- 
ities in support of and in opposition to the motions. Hence the grounds 
upon which the District Court dismissed must be assumed to be those 
urged below by appellees — namely, that (1) appellants lack standing to 
challenge the action of the Commissioner of Customs in documenting 
the vessels for coastwise trade, and (2) appellants have not been denied 


1 Timely notices of appeal were filed by allappellants and this Court by order 
dated April 17, 1963 consolidated the four appeals. 
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any hearing to which they are entitled (Joint Appendix,’ pp. 74, 84, 
977). ! 


Section 27 of the Merchant Marine Act, 1920,” and the Treasury 
Regulations issued thereunder” expressly prohibit the enrollment and 
licensing of vessels rebuilt with foreign midsections except under a 
very limited saving clause.’ Appellants complained that the enroll- 
ment and licensing of the vessels SAN JUAN and NEW ORLEANS was 
not authorized by that saving clause and that the decision of the. Com- 
missioner of Customs to the contrary was unlawful and that under the 
circumstances the failure and refusal of the Commissioner of Customs 
to hold an adequate hearing on the eligibility of the vessels for enroll- 
ment and licensing was arbitrary, capricious, and an abuse of discretion. 


B. The Private Parties 


The private parties to this proceeding are competing common 


carriers. 


Appellee Sea-Land Service, Inc. (Sea-Land), which caused the ves- 
sels whose enrollment is challenged to be rebuilt with foreign midsec- 
tions and will operate them in the coastwise trade, competes directly 
with the appellants.” 


1 References to the Joint Appendix are hereafter written "JA" followed by the 
page number. 


2 41 Stat. 998, 46 U.S.C. §883. | 
3 19 C.F.R. 3.2(f), 25 F.R. 13687 and 19 C.F.R. 3.28(d), 25 F.R. 13688. 
4 Pub. L. 86-583, 84, 74 Stat. 321. 


5 "On August 10, 1962, the Commissioner ot Customs authorized the issuance 
of an unrestricted document on the NEW ORLEANS, Official Number 242557, in 
the ownership ot T. J. Stevenson and Co., Inc., and on that same date the Collector 
ot Customs for the Port of New York issued the documentation. The vessel was 
subsequently sold to Sea-Land Service, Inc., which redocumented the vessel as the 
ELIZABETHPORT, Official Number 242557, and it is presently being operated by 
Sea-Land Service, Inc. On September 7, 1962, the Commissioner of Customs au- 
thorized the issuance of an unrestricted document on the SAN JUAN, Official Num- 
ber 242653, in the ownership of Skarship Corporation. The vessel was subsequent- 
ly sold to Sea-Land Service, Inc., which is presently operating the vessel." Memo- 
randum of Points and Authorities In Support of Motion to Dismiss on Behalf of De- 
fendants Dillon, Nichols and Bureau ot Customs, p. 4. ; 
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Appellant Seatrain Lines, Inc. (Seatrain) has operated for many 
years as a common carrier by water in the coastwise trade between 
New York, Savannah, and the Gulf Ports of New Orleans and Texas City 
pursuant to a certificate of public convenience and necessity issued by 
the Interstate Commerce Commission under Section 309(a) of the Inter- 
state Commerce Act.) Seatrain operates six vessels, all of which have 
been built in United States shipyards. The capacity of each of the two 
newest Seatrain vessels is being increased by the insertion of midsec- 
tions, which also have been fabricated in the United States. Seatrain's 
principal competitor is Sea-Land (JA 3). 


Appellant American-Hawaiian Steamship Company (American- 
Hawaiian) also holds a certificate of public convenience and necessity 
issued pursuant to § 309(a) of the Interstate Commerce Act. The major 
interests of the company since 1899 have been in the intercoastal steam- 
ship trade. The company has in recent years expended more than 
$1,000,000, and set aside many millions of dollars for the establishment 
of an intercoastal steamship service using modern vessels constructed 
in the United States. Sea-Land is the principal water carrier in the in- 
tercoastal trade (JA 87). 


Appellant American Union Transport, Inc. (AUT), owns and oper- 
ates two vessels under United States enrollment and license in the trade 
between New York (and other Atlantic ports of the United States) and San 
Juan, Puerto Rico. Puerto Rico is embraced within the coastwise ship- 
ping laws, and trade between the United States mainland and Puerto Rico 
is coastwise trade. Sea-Land is AUT's principal competitor (JA 69). 


The railroad appellants” together with each other and with other 
railroads, provide through rail routes and joint rates for the transconti- 


nental movement of a vast number of commodities. To provide such 


1 54 Stat. 941, 49 U.S.C. § 909. 


2 The Pennsylvania Railroad Company, Erie-Lackawanna Railroad Company, 
The Baltimore & Ohio Railroad Company, Reading Company, The Atchison, To- 
peka & Santa Fe Railway Company, and Southern Pacific Company. 
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transcontinental services these railroads and their connections have in- 
vested several hundred millions of dollars. The railroad compete di- 
rectly with Sea-Land for transcontinental traffic (JA 79)- 


C. The Governmental Parties and the Legal Basis for Their 

Action 

The Secretary of the Treasury under Reorganization Plans Nos. 
3 of 1946 and 26 of 1950, exercises general direction and control over 
the registering, enrollment and oe of vessels and is specifically 
charged by the 1960 amendment” to Section 27 of the Merchant Marine 
Act, 1920, with the duty of prescribing such regulations as may be neces- 
sary to carry out the purposes of that Act. The Commissioner of Cus- 
toms is niger of the Bureau of Customs and an officer of the Treasury 
Department.” Pursuant to Reorganization Plan No. 26 of 1950 and 
Treasury Department Order No. 120 of July 31, 1950, The Commission- 
er of Customs is the delegate of the Secretary of the Treasury for the 
purpose of exercising his functions with respect to the registering, en- 
rollment and licensing of vessels. The Bureau of Customs is a bureau 
within the Department of the Treasury, headed by the Commissioner of 
Customs. It is the responsible United States government agency in the 


field of enrollment and licensing of vessels for the coastwise trade (JA 
3). 


By operation of law a vessel may not engage in the coastwise or 
domestic waterborne commerce unless enrolled and licensed. The pro- 
hibition on the use of foreign-built vessels in the coastwise trade was 
in existence as early as 1793.3 Section 27 of the Merchant Marine Act, 
1920, was enacted to strengthen the coastwise shipping laws and to ex- 
tend them to certain possessions of the United States. However, the 


1 pub. L. 86-583, $3, 74 Stat. 321. 

2 5 U.S.C. $281, 44 Stat. 1381. 

3 Act of February 18, 1793, c. 8, 1 Stat. 305. 
4 59 Cong. Rec. 6863. 
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Commissioner of Customs ruled that American vessels rebuilt in for- 
eign shipyards were entitled to operate in the coastwise trade. This 
ruling led Congress to enact as an amendment to Section 27 of the Act 
a prohibition upon the use in the coastwise trade of vessels rebuilt out- 
side of the United States." Thereafter, the Commissioner created still 
another loophole in the coastwise laws by permitting the coastwise oper- 
ations of vessels rebuilt with foreign midsections, provided that such 
midsections were installed in the vessels in American shipyards. Con- 
gress responded to this ruling in 1960 by further amending Section 27 to 
provide that no American vessel 
| | | which has later been rebuilt, shall have the right there- 

after to engage in the coastwise trade, unless the entire re- 

building, including the construction of any major components 

of the hull or superstructure of the vessel is effected within 

the United States, . . . (emphasis ours)" Pub. Law 86-583, §3. 
To avoid undue hardship to anyone who had relied upon the earlier ruling 
of the Commissioner, Congress provided 

"that no vessel shall be deemed to have lost its coastwise 

privileges as a result of the amendments made by this Act 

if it is rebuilt within the United States, . . . under a contract 

executed before [July 5, 1960] and if the work of rebuilding 


is commenced not later than twenty-four months after [July 
5, 1960]."" Pub. Law 86-583, 84. 


The Commissioner of Customs subsequently ruled that 


|. the purpose of the saving clause is to protect those who 
entered into contracts for rebuilding in good faith prior to 
enactment. An assignee who takes an assignment after the 

cut-off date could hardly be placed in that category." 

As a result of public announcements made by Sea-Land, appellants 
became concerned that Sea-Land was attempting to circumvent the statu- 
tory prohibition against the use of foreign-built vessels in the coastwise 
trade and undertook to investigate. 


1 pub. L. 84-714, §1, 70 Stat. 544. 
2 Treasury Decision 55381(2), issued February 1961. 
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D. Protest of Enrollment and Licensing 
Seatrain, on June 15, 1962, and American-Hawaiian, on June 18 


and July 12, 1962, informed the Commissioner by letter of the results 
of their investigations (JA 13, 17, 30). Briefly, Seatrain and American- 
Hawaiian showed the Commissioner that: : 


1. Sea-Land had publicly announced that it was converting 
four American-built tankers, including the SAN JUAN 
and the NEW ORLEANS, into specially designed contain- 
erships by the insertion of foreign-built midsections, 
for use in the coastwise trade (JA 14, 18). 


Sea-Land had not entered into any contracts with United 
States shipyards for the rebuilding of the SAN JUAN and 
the NEW ORLEANS into containerships prior to July ‘5, 
1960 as required by the saving clause of Section 27 of 
the Act (JA 6, 16, 31, 40). 


Subsequent to July 5, 1960, Sea-Land entered into a 
series of transactions with T. J. Stevenson & Co. (Steven- 
son) and Skarship Corp. (Skarship) designed to make it 
appear that the vessels were being rebuilt under pre- 
existing contracts which Stevenson and Skarship had en- 
tered into with United States shipyards (JA 21, 22, 26). 


Although possibly executed prior to July 5, 1960, the 
Stevenson and Skarship contracts were for the recon- 
struction of unnamed vessels into a tanker and an ore 
carrier, respectively. The containerships such as were 
ultimately constructed bear no resemblance to a tanker 
or an ore carrier and serve an entirely different need 
(JA 20, 21, 34, 36-38, 43). 


The Skarship and Stevenson contracts required substan- 
tial modifications, amounting to novations, in order to 
cover the reconstruction of the vessels into container- 
ships. For example, as originally executed the con- 
tracts provided that the shipyards were obligated to ob- 
tain the foreign midbodies and to tow them to the United 
States. In fact, Sea-Land discharged these obligations. 
The Stevenson contract called for the construction of a 
new bow for the "jumboized" tanker not required for the 
containership ostensibly produced under that contract 
(JA 31-34, 41, 44, 49-50). 
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Skarship testified on March 25, 1960 before Congress 

in support of the saving clause and represented that it 
had contracted for the rebuilding of four vessels as ore 
carriers for use on the Great Lakes, that Skarship had 
already contracted to purchase the vessels to be re- 
built, and that it already had chartered two of the ves- 
sels and "hoped" to charter the other two (JA 16, 40, 41). 


Sea-Land acquired the SAN JUAN from the Humble Oil 
Refining Company on or about February 27, 1962. Sea- 
Land conveyed the vessel to Skarship on or about March 
22, 1962, and immediately took back a bare boat charter 
with the result that Sea-Land never relinquished posses- 
sion and control of the vessel (JA 23, 46, 47). 


Sea-Land financed the reconstruction of these vessels 

by agreeing to loan to Skarship and Stevenson amounts 
equivalent to slightly more than the value of the vessels 

after reconstruction. That these transactions were en- 

tered into for the benefit of Sea-Land is obvious in light 

of the fact that Sea-Land agreed that Skarship and 

Stevenson should not be personally liable on the loans. 

The first draw-downs under the loan agreement far ex- 

ceeded the value of the vessels at the time (JA 1516,23-26,48 49). 


The reconstruction of these vessels into containerships 
was at all times under the direct supervision and con- 
trol of Sea-Land (JA 50, 51). 

On the basis of this information, Seatrain and American-Hawaiian 
protested the documentation of the vessels and requested a full evidenti- 
ary hearing as the only available means of unearthing all of the relevant 
facts as to the true nature and intent of these transactions (JA 17, 29). 


E. Proceedings Before the Agency 


Although no application had as yet been received for such docu- 


mentation, the aforementioned protests and requests for a full hearing 


were summarily rejected by the Commissioner and his decision to docu- 
ment the vessels was communicated to appellants on July 13, 1962 (JA 


56, 57-60): 
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"At the present time, there is no application pending be- 
fore the Bureau for the redocumentation of either vessel | 
named by you. (JA 57) 


"Nevertheless, the Bureau has given careful consideration 
to your statements and to the allegations submitted by you 
and is of the opinion that even accepting all those state- 
ments as factual, they do not set outa sufficient basis for: 
a holding that the rebuilding of either vessel is not within : 
the saving clause. (JA 57-58) 


"It appears briefly that the vessels are being rebuilt under 
unassigned contracts for rebuilding entered into before 
July 5, 1960, the date of enactment of Public Law 86-583. 
(JA 58) 


* * * * * 


"Here all the parties to the contracts are substantial and | 
responsible parties. There is no reason to believe the 
contracts as entered into before July 5, 1960, were any- 
thing other than bona fide. In these circumstances, the — 
Bureau is of the opinion that there is no necessity for in- 
quiring into the circumstances surrounding any loan or 
financial transaction between the parties." (JA 59) 


By letters dated July 20 and July 23, 1962, respectively, Seatrain 
and American-Hawaiian appealed to the Secretary of the Treasury, re- 
newing their requests for a full evidentiary hearing (JA 66, 100). The 
Secretary of the Treasury, by his Assistant Secretary, replied by wire 
(JA 101): 

"| LHAVE ADVISED HIM [THE COMMISSIONER] TO 

CONSIDER THIS APPLICATION WITH DUE REGARD TO 

THE INTERESTS OF ALL STEAMSHIP COMPANIES 

WHICH BELIEVE THAT THEY WOULD BE ADVERSELY 

AFFECTED BY THE GRANTING OF DOCUMENTATION. 

* * * * HE HAS RESPONSIBILITY FOR THE CONSIDERA- 

TION OF THE QUESTIONS RAISED. I CAN ASSURE YOU 

THAT THESE QUESTIONS WILL BE FULLY EXAMINED". 

On August 7, 1962, the Commissioner telegraphed to appellants an 
invitation to present arguments and documents at an "informal" meeting 
to be held on August 9, 1962 (JA 67, 101): 
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"YOUR APPEARANCE IS INVITED SO THAT THE BUREAU 

MAY HAVE ALL PERTINENT FACTS AND VIEWS PRE- 

SENTED TO IT BEFORE ACTING ON THE APPLICATION. 

AFTER YOUR INFORMAL APPEARANCE I WILL MAKE 

SUCH ADDITIONAL INVESTIGATION IF ANY AS I DEEM 

NECESSARY OF THE ELIGIBILITY FOR DOCUMENTATION 

OF THE NEW ORLEANS. NO FORMAL HEARING IS RE- 

QUIRED UNDER THE ADMINISTRATIVE PROCEDURE ACT 

OR ANY OTHER STATUTE BEFORE DOCUMENTING A 

VESSEL IN THE COASTWISE TRADE AND NO FORMAL 

HEARING WILL BE HELD * * *." 

Seatrain, American-Hawaiian and other interested parties attended 
the August 9 meeting with the Commissioner. What transpired fell far 
short of being the full investigation ordered by the Secretary of the Treas- 
ury. Sea-Land was not required to attend and did not participate. No op- 
portunity was afforded appellants to call witnesses, obtain the production 
of additional documents or to examine the documents (if any) in the pos- 


session of the Commissioner (JA 10, 94). 


The Commissioner announced his decision that the vessels would be 
enrolled and licensed almost immediately after appellants had presented 
evidence. The Commissioner failed and refused to read, study, examine 
or consider the facts, documents and legal authorities submitted to him 
and did not await preparation of a transcript of the minutes of the meet- 
ing before making his decision. In so acting, the Commissioner disre- 
garded the very procedures which he himself had established for the con- 
duct of the meeting (JA 10, 95). 


On August 10, 1962, American-Hawaiian protested to the Secretary 
of the Treasury the Commissioner’s failure to conduct the full investiga- 
tion ordered by the Secretary (JA 102). No reply to this protest was ever 
received (JA 95). 


Seatrain immediately commenced this action and American-Hawai- 
ian, AUT and the railroads were granted leave to intervene and to file 
their complaints as parties-plaintiffs (JA 2, 74, 85, 97). 
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STATUTES AND REGULATIONS INVOLVED 


SECTION 27 OF THE MERCHANT MARINE ACT, 1920 
41 Stat. 998, 46 U.S.C. § 883 


§ 883. Transportation of merchandise between points in 
United States in other than domestic-built or rebuilt 
and documented vessels. 


No merchandise shall be transported by water, or by 
land and water, on penalty of forfeiture thereof, between 
points in the United States, including Districts, Territories, 
and possessions thereof embraced within the coastwise laws, 
either directly or via a foreign port, or for any part of the 
transportation, in any other vessel than a vessel built in and 
documented under the laws of the United States and owned by 
persons who are citizens of the United States, or vessels to 
which the privilege of engaging in the coastwise trade is ex- 
tended by section 13 or 808 of this title: * ** Provided 
further, That no vessel of more than five hundred gross tons 
which has acquired the lawful right to engage in the coast- 
wise trade, by virtue of having been built in or documented 
under the laws of the United States, and which has later been 
rebuilt, shall have the right thereafter to engage in the coast- 
wise trade, unless the entire rebuilding, including the con- 
struction of any major components of the hull or super- 
structure of the vessel, is effected within the United States, 
its Territories (not including trust territories), or its 
possessions: * * * 


SECTION 4 of PUBLIC LAW 86-583 
74 Stat. 321 


Section 4.. This Act [amending Section 27 of the 
Merchant Marine Act, 1920] shall be effective from the | 
time of enactment hereof [July 5, 1960}: Provided, how- 
ever, That no vessel shall be determined to have lost its 
coastwise privileges as a result of the enactment made by 
this Act if it is rebuilt within the United States, its Terri- 
tories (not including trust territories), or its possessions 
under a contract executed before such day of enactment and 
if the work of rebuilding is commenced not later than 
twenty-four months after such date of enactment. 
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SECTION 251 of TITLE 46 U.S.C. 
R.S. § 4311, as amended 


§ 251. Vessels of United States 


Vessels of twenty tons and upward, enrolled in pur- 
suance of sections 251-255, 258, 259, 262-280, 293, 306- 
316, 318, 321-330 and 333-335 of this title, and having a 
license in force, or vessels of less than twenty tons, which, 
although not enrolled, have a license in force, as required 
by such sections, and no others, shall be deemed vessels of 
the United States entitled to the privileges of vessels em- 
ployed in the coasting trade or fisheries. * * * 


SECTION 252 of TITLE 46 U.S.C. 
R.S. § 4312 


§ 252. Vessels which may be enrolled 


In order for the enrollment of any vessel, she shall 
possess the same qualifications, and the same requirements 
in all respects shall be complied with, as are required be- 
fore registering a vessel; and the same powers and duties 
are conferred and imposed upon all officers, respectively, 
and the same proceedings shall be had, in enrollment of 


vessels, as are prescribed for similar cases in register- 
ing; and vessels enrolled, with the masters or owners thereof, 
shall be subject to the same requirements as are prescribed 
for registered vessels. 


SECTION 11 of TITLE 46 U.S.C. 
R.S. § 4312, as amended 


§ 11. Vessels entitled to registry; coastwise trade; ocean 
mail service contracts 


Vessels built within the United States and belonging 
wholly to citizens thereof; . .. may be registered as 
directed in this chapter and chapters 3, 4, 5, 6, 7, 8, and 9 
of this title. Foreign-built vessels registered pursuant to 
this section shall not engage in the coastwise trade; ar as 


SECTION 10 of the ADMINISTRATIVE PROCEDURE ACT 
60 Stat. 243, 5 U.S.C. § 1009 
§ 1009. Judicial Review of agency action 


Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency discretion. 
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Rights of review 


(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof. 


* * * Eo 
Acts reviewable 


(c) Every agency action made rey/ewable by statute 
and every final agency action for whjch there is no other 
adequate remedy in any court shall subject to judicial 
review. * * * 


Scope of review 


(e) So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant ques- 
tions of law, interpret constitutional and statutory pro- 
visions, and determine the meaning or applicability of the 
terms of any agency action. It shall (A) compel agency ac- 
tion unlawfully withheld or unreasonably delayed; and (B) 
hold unlawful and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; 

(2) contrary to constitutional right, power, privilege, or 
immunity; (3) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the require- 
ments of sections 1006 and 1007 of this title or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 
shail review the whole record or such portions thereof as 
may be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 
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REGULATIONS 


RULE 3.2(f) of BUREAU OF CUSTOMS 
19 C.F.R. § 3.2(f), 25 F.R. 13355 


(f) No vessel of classes 1 through 8 above which has 
acquired the lawful right to engage in the coastwise trade, 
by virtue of having been built in or documented under the 
laws of the United States, shall have the right to engage in 
such trade if it thereafter has been sold or transferred 
foreign in whole or in part or placed under foreign regis- 
try (§ 3.43), or, if of more than 500 gross tons, has been 
rebuilt unless the entire rebuilding, including the con- 
struction of any major components of the hull or super- 
structure of the vessel, was effected within the United 
States, its Territories (not including trust territories), or 
its possessions. However, no rebuilt vessel shall be 
deemed to have lost its coastwise privileges within the 
meaning of the above merely because it may have been 
rebuilt within the United States, its Territories (not includ- 
ing trust territories), or its possessions under a contract 
executed before July 5, 1960, if the work of rebuilding is 
commenced not later than 24 months after such date (8 3.28). 
When a vessel has lost its coastwise privileges, no docu- 
ment shall be issued for the coastwise trade and any docu- 
ment which may be issued to such vessel for any other trade 
or employment shall bear the following notation: "As 
amended by section 27 of the Merchant Marine Act of 
June 5, 1920, as amended. This vessel shall not engage in 
the coastwise trade.” 


RULE 3.28(d) of BUREAU OF CUSTOMS 
19 C.F.R. § 3.28, 25 F.R. 13355 


(d) No vessel of more than 500 gross tons which has 
been rebuilt and has thereby lost its coastwise privileges 
(see sec. 3.2(f) shall be documented for nor permitted to 
engage in the coastwise trade. 
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STATEMENT OF POINTS 


1. The District Court erred in dismissing the complaints because 
appellants have standing under the Administrative Procedure Act and 
the prior law to bring this action for a declaratory judgment and injunc- 
tive relief to challenge the legality of the decision of the Commissioner 
of Customs. 


2. The District Court erred in dismissing the complaints because 
in the circumstances an evidentiary hearing such as prescribed by the 
Administrative Procedure Act was required. 


A. The failure of the Commissioner of Customs to hold 
such a hearing rendered his decision arbitrary, capricious 
and an abuse of discretion. 


B. The enrollment and licensing of these vessels in 
the coastwise trade, without affording the steamship appel- 
lants a full and fair hearing thereon, constituted a depriva- 
tion of property without due process of law in violation of 
Amendment 5 of the Constitution. 


SUMMARY OF ARGUMENT 
I 


A. The steamship appellants have standing to bring this action 
under the law as it existed prior to enactment of the Administrative Pro- 
cedure Act. 


1. In barring foreign-built vessels from the coastwise trade, 


Congress intended to protect and benefit domestic steamship operators 


such as these appellants. The decision of the Commissioner of Customs 
to license and enroll the SAN JUAN and NEW ORLEANS which were re- 
built with foreign midsections is unlawful under Section 27 of the Mer- 
chant Marine Act, 1920. That decision directly and adversely affects 

the steamship appellants and amounts to a deprivation of a right conferred 
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by statute. The decision of the Commissioner in effect authorizes com- 
petition which is unlawful as to the steamship appellants. 


2. The steamship appellants have made substantial invest- 
ments in American-built vessels and have under way plans to build new 
vessels or to modernize their present vessels wholly in American ship- 
yards. The decision of the Commissioner of Customs injures this in- 
vestment and such injury results from a violation of the very statute 
that imposed upon them the duty to make that investment. Moreover, 
Section 27 of the Merchant Marine Act, 1920, will continue to operate 
to prevent the steamship appellants from acquiring comparable low- 
cost vessels to meet the unlawful competition authorized by the deci- 
sion of the Commissioner. 


B. Even if the steamship appellants do not have standing under 
the laws that existed prior to the enactment of the Administrative Pro- 
cedure Act, they are persons "adversely affected and aggrieved within 
the meaning of any relevant statute" as those terms are used in Section 


10(a) of the Administrative Procedure Act. 


Congress intended that a person who is affected by agency action 
in a manner in which Congress in any relevant statute sought to avoid, 
shall have standing to challenge the legality of that action in the courts, 
even though his interest might be something less than amounted to an 
enforceable legal right under the prior law of standing. 


This interpretation of Section 10(a) of the Act liberally construes 
the phrase "within the meaning of any relevant statute" to effectuate the 
remedial purpose of the Act. A less liberal interpretation of that phrase 
would preclude finding a remedy under the Act beyond the strict scope of 
judicial review recognized prior to its adoption. The phrase “within the 
meaning of any relevant statute” was not intended to refer merely to the 
few regulatory statutes which contain equivalent language. Congress in- 
tended that the law to be examined in determining standing should be 
"any and all applicable law." 
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The steamship appellants clearly have standing under Section 10(a) 
and, moreover, it is at least arguable that the railroad appellants have 
standing on the ground that they too are "adversely affected or aggrieved 
within the meaning of any relevant statute". The "relevant statute" upon 
which the railroad appellants rely is Section 15(a)(3) of the Interstate 
Commerce Act which requires the Interstate Commerce Commission in 
exercising its authority over rates to give effect to the inherent low cost 
advantages of Sea-Land resulting from the decision of the Commissioner 
of Customs. 


Even if the railroad appellants do not have standing independently 
of the other appellants, they may intervene because they will suffer ir- 
reparable competitive injury from the decision of the Commissioner of 
Customs. 


0 


In the circumstances, it was arbitrary, capricious and an abuse 


of his discretion for the Commissioner of Customs to decide without the 
benefit of an evidentiary hearing to enroll and license these vessels for 
the coastwise trade. An administrative agency owes a duty to investi- 
gate all the pertinent facts and to develop a full and complete record be- 
fore deciding. In light of the information given him by appellants, the 
Commissioner of Customs did not discharge that duty when he dispensed 
with an evidentiary hearing. 


The Secretary of the Treasury ordered a full investigation into the 
factual allegations made by appellants. In view of that order, the Com- 
missioner should have followed procedures similar to those employed 
under the Labor Management Relations Act of 1947. The courts have 
held that an evidentiary hearing is required before a complaint may be 
dismissed over the objection of the party charging an unfair labor prac- 
tice. Here, as there, the failure to hold a hearing and to make a record 
thereon in effect deprives appellants of their right to seek judicial re- 
view because without such a hearing and record there is nothing on which 
appellants can base their objections to the agency decision. 


SUMMARY OF THE FURTHER ARGUMENT 
OF AMERICAN-HAWAIIAN 
A. The steamship appellants have standing to bring this action 
under the protection afforded them by Amendment 5 of the Constitution. 


1. The Merchant Marine Act of 1920, as amended, granted to 
duly enrolled and licensed American-built or rebuilt vessels an exclu- 
sive franchise to engage in the coastwise trade. This particular class 
was specifically protected from foreign competition. This privilege, 
rather than a mere gratuity, was a true franchise representing a prop- 
erty right which the steamship appellants are entitled by law to protect. 
The enrollment and licensing of vessels which are ineligible, because 
of foreign construction, constitutes an invasion of that property right. 
To prevent this legal injury, appellant steamship companies have stand- 
ing, under Amendment 5 of the Constitution, to judicially challenge the 
legality of this agency action. 


2. The steamship appellants are entitled, in protection of 
their property rights, to develop and establish the ineligibility of these 
foreign-built vessels at a full and fair hearing before the agency. The 
failure to grant such a hearing as will fully uncover the facts concern- 
ing this invasion of their property rights, constitutes a taking of prop- 
erty without due process of law in violation of Amendment 5 of the Con- 
stitution. 


I 
STANDING TO SUE 


A. Appellants Have Standing Apart from the Administrative 
Procedure Act 


The law of standing prior to enactment of the Administrative Pro- 


1 
cedure Act denied access to the courts to persons who could not show 


1 60 Stat. 237, 5 U.S.C. §§ 1001 et seq. 
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that they had suffered invasion of an enforceable legal right. : Chicago 
Junction Case, 264 U.S. 258 (1924); Alabama Power Co. v. Ickes, 302 
U.S. 464 (1938); Tennessee Electric Power Co. v. T.V.A., 306 U.S. 118 
(1938). The test to be applied to determine whether such a legal right 


exists was stated by the Supreme Court in Stark v. Wickard, 321 U.S. 
288, 304, 306 (1943), as follows: 


"It is only when a complainant possesses something more . 
than a general interest in the proper execution of the laws 
that he is in a position to secure judicial intervention. His 
interest must rise to the dignity of an interest personal to 
him and not possessed by the people generally. [Footnote 
omitted] Such a claim is of that character which constitu- 
tionally permits adjudication by courts under their general 
powers. [Footnote omitted]" 


* cg * * * 


"However, even where a complainant possesses a claim 
to executive action beneficial to him, created by federal — 
statute, it does not necessarily follow that actions of ad- . 
ministrative officials, deemed by the owner of the right to 
place unlawful restrictions upon his claim, are cognizable 
in appropriate federal courts of first instance. When the: 
claims created are against the United States, no remedy 
through the courts need be provided. United States v. Bab- 
cock, 250 U.S. $28, 331, and cases cited; Work v. Rives, 
367 U.S. 175, 181; Butte, A. & P. Ry. Co. v. Uni hited States 
290 U.S. 127, 142, 143. To reach the dignity of a legal 
right in the strict sense, it must appear from the nature 
and character of the legislation that Congress intended to 
create a statutory privilege protected by judicial remedies. 

we 


* * a * * 


"Tt was pointed out in the Switchmen's case that: 


tt "Tf the absence of jurisdiction of the federal courts meant 
a sacrifice or obliteration of a right which Congress had’ 
created, the inference would be strong that Congress in-' 
tended the statutory provisions governing the general 
jurisdiction of those courts to control.’ 320 U.S. at 300." 
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1. Congress Barred Foreign-Built Vessels from the OMe or asus 
Coastwise Trade to Protect Domestic Operators 


The very language of Section 27 of the Merchant Marine Act, 
1920, evidences the Congressional intent to create an exclusive right 
and privilege to engage the coastwise trade in those American citizens 
who operate American-built vessels. Thus, the first sentence of that 
section refers to the "privilege of engaging in the coastwise trade". 
The first and second provisos to that section each refer to the "lawful 
right to engage in the coastwise trade’. Moreover, the legislative his- 
tory of the Act makes it clear that Congress intended that coastwise 
operators should be free of competition from foreign-built vessels. 


In enacting the Merchant Marine Act, 1920, Congress declared 
the purpose and policy of the United States to be that 


"fi]t is necessary for the national defense and for the prop- 
er growth of its foreign and domestic commerce that the 
United States shall have a merchant marine of the best 
equipped and most suitable types of vessels sufficient to 
carry the greater portion of its commerce and serve as 
a naval or military auxiliary in time of war or national 
emergency, ultimately to be owned and operated private- 
ly by citizens of the United States;and it is declared to 
be the policy of the United States to do whatever may be 
necessary to develop and encourage the maintenance of 
such a merchant marine ...". Section 1 of the Merchant 
Marine Act, 1920, as amended, 41 Stat. 988, 46 U.S.C. 

§ 861. 


The exclusion of foreign-owned and foreign-built vessels from 


the coastwise trade had been in force since as early as 1793 and Congress 
in 1920 considered that law highly important to the success of promoting 
the American Mexchant-Mazine, Senator Randsell,.a member of the Sen- 
ate Committee’ on Commerce, gave vice’ to this recognition during the 
O96 Sh GA OSG COG OF ILCs Seuss ob oUt et 
Senate debate on the Merchant Marine Act, 1920, when he said: 
| | . Senators, for a great many years our coastwise 
commerce has been an American monopoly. All for- 
eigners have been forbidden by law from engaging in 


the coastwise commerce of this country. It was a very 
wise law, too. But for that law, when the recent war 
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broke out we would have had practically no ships, for it 

is a well established fact that on August 1, 1914, at the 

outbreak of the late World War, only about 9 percent of 

the colossal foreign commerce of the United States was 

carried in American ships. All the balance of our great, 

magnificent, wonderfully rich commerce, 91 percent, 

was carried in the ships of Scandinavian countries, of 

Germany, Great Britain, France, Spain, Italy, Japan, all 

the countries of the world other than our own. But, 

thanks to this law safeguarding our coastwise commerce, 

we did have a splendid fleet on the Great Lakes and the 

ocean coasts of America, and, of course, many of those 

vessels, hitherto engaged in the coastwise commerce, 

were large enough and strong enough for overseas com- 

merce, and to some extent answered the needs of that 

commerce." 59 Cong. Rec. 7336. 

As originally enacted Section 27 referred only to vessels built. 
in the United States. The 1956 amendment to Section 27 denying coast- 
wise privileges to vessels rebuilt outside of the United States, and the 
1960 amendment denying coastwise privileges to vessels rebuilt in the 
United States with major components manufactured abroad, were occa- 
sioned by two interpretations of the law by the Bureau of Customs which 
Congress found wholly unacceptable. In light of this background, it can- 
not be found, as appellees contended below "that in forbidding documenta- 
tion of certain foreign-built vessels Congress was concerned solely with 


the health and welfare of domestic shipyards". Defendants Reply In Sup- 
port of Their Motions To Dismiss the Complaints, at p. 10. | 

Moreover, in enacting other provisions of the Merchant Ma- 
rine Act, 1920, Congress showed a concern for the adverse economic 
impact on coastwise operators as would result from competition with 
low-cost foreign-built vessels. 


Section 22) of the Act was an exception to the historical pro- 


hibition of foreign-built vessels. As originally drafted, that section 
would have permitted foreign-built vessels owned by American citizens 


to continue to engage in the coastwise trade after the enactment of the 


1 41 Stat. 997, 46 U-S.C. $13. 
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Merchant Marine Act, 1920, only if such vessels had been so engaged 
for the full period covered by the Act of August 18, 1914. Senator Jones 
offered and the Senate adopted an amendment liberalizing this exemp- 
tion from the prohibitions of the coastwise laws so as to permit the con- 
tinued operation of all foreign-built vessels which were owned by Amer- 
ican citizens on February 1, 1920. Senator Edge supported this amend- 
ment, saying: 
"As stated, Iam not prepared to argue that any foreign- 

built vessels should be permitted to compete with our 

coastwise trade, especially if it relates to freight; but 

I do contend that if one or two companies have succeed- 

ed in securing this consideration, any other foreign- 

built vessel wholly owned by American citizens should 

have a like privilege or all should be prohibited. I 

might say, however, that this has been corrected by 

the amendment which was adopted yesterday.” (empha- 

sis ours). 59 Cong. Rec. 6989. 

A right and privilege such as Congress created in favor of 


domestic steamship operators is legally enforceable. 


In the Chicago Junction Case, supra, standing was upheld be- 
cause the statute there involved (the Interstate Commerce Act) accorded 
to plaintiff railroads the right to equal treatment by the switching rail- 
roads. The Interstate Commerce Commission, however, approved the 
acquisition of the switching railroads by the New York Central with the 
result that the New York Central was in a position to obtain favored 
treatment. The failure and refusal of the Commission to protect the right 
of the plaintiff railroads to equality of treatment by the switching railroads 
rendered the competition between the plaintiff railroads and the New York 
Central unlawful and not damnum absque injuria. See United Milk Produc- 


ers of New Jersey v. Benson, 225 F.2d 527, n. 5 at 529 (D.C. Cir. 1955); 
Stark v. Wickard, supra, n. 19 at p. 304. 


Appellants are complaining here of unlawful competition analo- 
gous to that in the Chicago Junction Case, supra. Section 27 of the Act 
makes it unlawful to use vessels rebuilt with major components construct- 
ed abroad unless the vessels come within the narrow exception in favor of 
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vessels reconstructed pursuant to bona fide contracts entered into prior 
to July 5, 1960. The many cases which hold that injury from lawful com- 
petition is damnum absque injuria and that competition otherwise lawful 
is not unlawful because made more injurious by governmental action as- 
sumed to be invalid, are not applicable. Thus, the cases challenging the 
validity of agency action purporting to implement the Tennessee Valley 
Authority Act,! 48 Stat. 58, 16 U.S.C. §831 et seq.; the Agricultural 
Marketing Agreement Act of 1937,’ 50 Stat. 246; and the National Indus- 
trial Recovery Act,® 48 Stat. 195, 200, are inapposite. In none of these 
cases did the statute pursuant to which the agency purported to act have 
as one of its purposes the prohibition of the very conduct unlawfully au- 
thorized by the Agency. In other words, in none of those cases did the 
agency action amount to authorization of unlawful competition. 


This Court recognized this vital distinction in Kansas City 
Power & Light Co. v. McKay, 225 F.2d 924, 929 (1955), cert. denied, 
350 U.S. 884 (1955), when it held that the private power companies "have 
no basis for asserting that the competition which will be provided by 
SPA's activities is illegal as to them." See Union National Bank of 
Clarks v. Home Loan Bank BB, 233 F.2d 695, 696, 697 (D.C, Cir. 
1956). Because Congress intended to protect appellants from the unlaw- 
ful competition of Sea-Land's vessels which were rebuilt with foreign 
midsections, Kansas City Power & Light Co. v. McKay is not controlling 
here as appellees contended below. | 


2. The Statutory Duty to Use American- Built Vessels 
Gives Coastwise rators 


Section 27 of the Merchant Marine Act, 1920, requires coast- 
wise steamship companies to operate American-built vessels and to 


I rennessee Power Co. v._T.V-A., 306 U.S. 118 (1938). 
2 United Milk Producers of New Jersey v. Benson, 225 F.2d 527 (D.C. Cir. 1955). 


3 alabamaPower Co. v Ickes, 302 U.S. 464 (1937). 
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perform any work of rebuilding in American shipyards with components 
fabricated in the United States. Clearly, this statute imposes a duty. 


So long as the duty to "buy American" is equally applied to all 
domestic water carriers, it results in no competitive unfairness. How- 
ever, when a major domestic water carrier is permitted by illegal agen- 
cy action to operate vessels specially reconstructed with foreign com- 
ponents and thus lower its costs, its competitors are directly and ad- 
versely affected. Moreover, the injury which competing water carriers 
suffer is irreparable because Section 27 of the Act stands as a bar to 
their meeting this new low cost competition in kind. This is the situa- 
tion in which Seatrain, American-Hawaiian and AUT find themselves 
vis-a-vis Sea-Land as a result of the illegal decision of the Commission- 
er of Customs to document the SAN JUAN and the NEW ORLEANS. 


Seatrain, American-Hawaiian and AUT as coastwise operators 
whose freedom to engage in the coastwise trade is restricted by the duty 
to comply with the law, suffer a legal wrong when a competitor is unlaw- 
fully freed of that requirement. 


In Atchison, Topeka & Santa Fe Ry. Co. v. Summerfield, 229 
F.2d 777 (1955), this Court held the plaintiffs below had standing to sue 
for judicial review under the law governing prior to enactment of the Ad- 
ministrative Procedure Act. There, as here, in discharge of a statutory 


duty plaintiff had acquired substantial investments in property which 


were threatened by the alleged illegal agency action. Appellees here 
have recognized that the standing accorded plaintiffs in that case was 
founded upon the statutory duty imposed upon them. The rationale of 
the case was succinctly stated by appellees themselves: 


"It ig surely not difficult to uphold the standing of one 
complaining about an injury to his investment result- 
ing from a violation of the very statute that commanded 


The railroads were obligated by statute to carry the mails tendered to them. 


able 


air. 
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him to make the investment." Defendants Reply In Support 
of Their Motions to Dismiss the Complaints, p. 2. 
So stated, it clearly requires a finding here that Seatrain, American- 
Hawaiian and AUT have standing.’ : 


In one respect the steamship appellants here are more adversely 
and directly affected by illegal agency action than were the plaintiffs in 
Atchison, Topeka & Santa Fe Ry. Co. v. Summerfield, supra. The statu- 
tory duty to use American-built ships will continue to operate to prevent 
them from adjusting to meet the changed circumstances created by the 
illegal decision of the Commissioner to document the Sea-~Land vessels. 


B. Appellants Have Standing Under the Administrative 
Procedure Act to Challenge the Decision to Document 
The Vessels. 

The Supreme Court in Heikkila v. Barbep;. 345 U.S. 229, 232 (1953), 
decreed "a judicial attitude of hospitality" in applying the provisions of 
Section 10 of the Administrative Procedure Act. In Wong Yang Sung v. 
McGrath, 339 U.S. 33, 40 (1949), the Court said of the Act: 

"The act thus represents a long period of study and strife; 

it settled long continued and hard fought contentions, and 

enacts a formula upon which opposing social and political 

forces have come to rest. It contains many compromises 

and generalities and, no doubt, some ambiguities." 

Consequently, there is no doubt but what the Commission's decision con- 
stitutes "agency action" within the meaning of Section 10 of the Adminis- 
trative Procedure Act and is reviewable by the courts pursuant to that 
section. This Circuit has closely adhered to the requirement tha’ "legis- 
lative intent to forbid judicial review must be, if not specific and in terms, 
at least clear, convincing, and unmistakable ... The mere fact that Con- 
_gress has not expressly provided for judicial review would be completely 


: In an attempt to obscure the application of the Atchison, Topeka & Santa Fe . 
case to the case at bar, appellees addressed themselves only to the standing of 
the railroad appellants. Appellees chose to ignore that the steamship appellants 
also relied upon that case. 
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1 
immaterial..." Sen. Doc. No. 248, 79th Cong. 2d Sess., at p. 368. 


See Air Line Dispatchers Assn. v. National Mediation Board, 189 F.2d 
685, 689; Homovich v. Chapman, 191 F.2d 761, 764 (1951); Kristensen 
v. McGrath, 179 F.2d 769, 800 (1949), affirmed on other grounds, 340 
U.S. 162 (1950). 


In enacting Section 10(a) of the Act, Congress also intended to 
liberalize the law of standing. This Court in Kansas City Power & Light 
Co. v. McKay, supra, expressly recognized that the "standing" provision 
of the Act, Section 10(a), should also be received with "hospitality" — 
that is, liberally construed. While holding that the appellants in that case 
did not have standing as persons "adversely affected or aggrieved within 
the meaning of any relevant statute", this Court took pains to say further: 

"In light of the decisions of the Supreme Court we would cer- 

tainly be prepared to hold in an appropriate case that one 

who complains of administrative action may find a remedy 

under the Act beyond the strict scope of judicial review 

recognized prior to its adoption . . ", 225 F.2d at p. 933. 

It is clear from the legislative history of the Act that Congress in- 
tended the courts to interpret the statutory language in light of the ob- 
jectives to be achieved. The language used was the deliberate choice of 
Congress after long, hard study. Had Congress desired to make no 
change in existing law, Section 10(a) would not have been needed. Indeed, 
the draft legislation proposed by the majority of the Attorney General's 
Committee did not deal at all with judicial review. See Final Report of 
the Attorney General's Committee on Administrative Procedure. On the 
other hand, the American Bar Association and others, including the prin- 
cipal sponsors of the bill, insisted that the judicial review procedures 
be carefully spelled out. See the testimony of the representatives of the 


- Significantly, in 1962 Congress suspended the provisions of Section 27 with 
respect to the transportation of lumber from United States ports to Puerto Rico. 
When the Secretary of Commerce, after notice and opportunity for hearing, de- 
termines there is no domestic vessel available to provide such transportation. 
Congress specifically provided that the decision of the Secretary shall be final 
and conclusive and the courts shall not have power or jurisdiction to review that 
determination. Pub. Law. 87-877, Section 4(a). 
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American Bar Association before the House Judiciary Committee, Sen. 
Doc. 248, 79th Cong., 2d Sess., pp. 48-86. The 79th Congress, which 
finally adopted the Act, alternated in succeeding drafts of Section 10(a) 

betweer the use of the phrase "legal wrong" and the phrase "adversely 
affectez, in the Act as adopted, Congress evidenced a clear intention 
to make ihe zvailability of review as broad as possible by including both 
these phrases in the disjunctive. "It will thus be the duty of the review- 
ing courts te prevent avoidance of the requirements of the bill by any 
manner or form of indirection, and to determine the meaning of the words 
and phrases used". Sen. Doc. No.’ 248, 79th Cong., 2d Sess.,;py. 
217. 


While the legislative history of Section 10(a) is somewhat confused 
it does give the courts some guidance as to the scope of the section. The 
Report of the Senate Committee on the Judiciary contains the following 
explanation: 


"(a) RIGHT OF REVIEW. — Any person suffering legal wrong 
because of any agency action, or adversely affected within the 
meaning of any statute, is entitled to judicial review. 


"This subsection confers a right of review upon any 
person adversely affected in fact by agency action or ag- 
grieved within the meaning of any statute. The phrase 
"legal wrong’ means such a wrong as is specified in sub- 
section (e) of this section. It means that something more 
than mere adverse personal effect must be shown — that is, 
that the adverse effect must bean illegal effect. The law so 
made relevant is not jst constitutional law but any andall ap- 


plicable law." Sen: Doc.No. 248, 79th Cong., 2d Sess., f-.212. 


The Congressional intent to be extracted from the legislative his- 


tory is that a person who is affected by agency action in a manner in 


which Congress in any relevant statute sought to avoid, shall have stand- 
ing to challenge the legality of that action in the courts, even though his 


interest might be something less than amounted to an enforceable legal 
right under the prior law of standing. "The law so made relevant is . . . 
any and all applicable law." Ibid. 
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In effect, Congress intended that the courts give the broadest pos- 
sible scope to the phrase "within the meaning of any relevant statu as 
To so interpret and apply that language would effectuate the purpose of 
the Act "to introduce greater uniformity of procedure and standardiza- 
tion of administrative practice among the diverse agencies whose cus- 
toms [have] departed unduly from each other". And, "any exception... 


to its applicability would tend to defeat this purpose." Wong Yang Sung 
v. McGrath, supra, p. 41. Before the District Court, appellees here 


argued that Kansas City Power & Light Co. v. McKay, supra, stood for 
the proposition that standing cannot be based upon the "adversely affected 
or aggrieved" language af Section 10(a) unless that specific language or 
language of similar import is found in the statute under which the admin- 
istrative agency purported to act. This is manifestly an incorrect read- 
ing of that decision because it permits the court no latitude to extend the 
Act "beyond the strict scope of judicial review recognized prior to its 
adoption", as this Court said it would be willing to do in an appropriate 
case. 


On the basis of the above, the steamship appellants clearly have 
standing, and, moreover, it is at least arguable that the railroad appel- 
lants also have standing on the ground that they, too, are "adversely af- 
fected or aggrieved". The railroad appellants compete.vigorously with 
Sea-Land for the carriage of transcontinental cargo. In approving rea- 
sonable minimum rates under Section 15(a)(3) of the Interstate Com- 
merce Act, 72 Stat. 572, 49 U.S.C. § 15(a)(3), the Commission is re- 
quired to give effect to the inherent low cost advantages of a competing 
mode of transportation, I.C.C. v. New York, N.H. & H.R. Co., (Sup. Ct., 
Oct. Term, 1962), 31 Law Week, 4363. It needs no elaboration to see 
how the presence of these vessels built with foreign midsections would 
adversely affect the railroad appellants. 


Moreover, it is perhaps unnecessary for this Court to pass upon 
the standing of the railroads here independently of the other appellants. 
If any of the other appellants have standing to sue, the railroads, as ad- 
versely affected competitors who will suffer irreparable injury, may 
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intervene. American Trucking Asshs. vy. United States, 364 U.S. 1 (1960); 


Eastern Express, Inc. v. United States, 198 F. Supp. 256 (S.D. Ind. 1961), 
affirmed, 369 U.S. 37 (1962). 


If this Court is unwilling to hold, as we believe it should, that ap- 
pellants here have standing under the prior law, then this is surely an 
appropriate case for liberal application of the Administrative Procedure 
Act. As we have shown the coastwise shipping laws impose a duty upon 
appellants to use only American built-ships and confer the benefit of pro- 
tection from competition from foreign-built ships. At one and the same 
time, the illegal decision of the Commissioner to document the Sea-Land 
vessels which were rebuilt with foreign made components immeasurably 
increases the burden to appellants involved in complying with the law and 
deprives them of the protection which Congress clearly intended they 
should have. 


0 


THE HEARING REQUIREMENTS OF THE APA SHOULD 
HAVE BEEN OBSERVED BY THE COMMISSIONER 1} 


Even where an evidentiary hearing is not required by statute or 
considerations of constitutional due process, the refusal to hold such a 
hearing may require that agency action be set aside by the courts. Ma- 
rine EF. eers Beneficial Ass'n. v. N.L.R.B., 202 F.2d 546, 549 (3rd Cir. 
1953), cert. denied 346 U.S. 819 (1953); International. Union, Etc. v. 
N.L.R.B., 231 F.2d 237, 242 (7th Cir. 1956); International Union of Elec~- 
tric, Radio and Machine Workers v. N.L.R.B., 289 F.2d 757, 760 (D.C. 
Cir, 1960). See, also, Isbrandtsen Co. v. United States, 96 F. Supp. 883, 
892 (S.D. N.Y. 1951). 


1 Appellants believe that the District Court may not have decided any of the is- 
sues raised by the failure to hold an evidentiary hearing. If the District Court 
found that appellants lack standing to bring this action it would have been unneces- 
sary to pass upon this second ground. Appellants have briefed the hearing issues 
to this Court because the District Court did not render an opinion and they do not 
wish to be foreclosed from challenging the refusal to hold an evidentiary hearing 
in the event they are successful here. 
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Appellees argued to the Court below that 


"the Merchant Marine Act, 1920, which is the pertinent 
statute with respect to the instant case, contains no pro- 
vision or reference to any prescribed procedure which 
must be followed in the granting of applications for docu- 
mentation. The Commissioner need hold no hearings 
nor make any findings." Memorandum of Points and Au- 


Memorandum 0) so 
thorities in Support of Motion to Dismiss on Behalf of De- 
fendants Dillon, Nichols and Bureau of Customs, p. 8. 


In effect appellees argue that where there is no statutory or con- 
stitutional requirement for an evidentiary hearing, the legality of agency 
action which is subject to judicial review under Section 10(c) of the Ad- 
ministrative Procedure Act must be tested solely upon the basis of the 
record developed by the agency no matter how inaccurate or incomplete 
it might be. Such a view cannot be accepted, because it would emascu- 
late the scope of review provisions of Section 10(e) of the Act in virtually 
every case in which the hearing requirements of the Act are not express- 
ly applicable. How can a person who has standing to challenge the legali- 
ty of an agency decision establish that the agency acted arbitrarily, ca- 
priciously, or in abuse of its discretion if the agency is free to refuse 
to ascertain the facts necessary for its decision? It is entirely reason- 
able for the courts to find that an agency decision made without the bene- 
fit of an evidentiary hearing is arbitrary, capricious and an abuse of dis- 
cretion when substantial factual allegations have been made to it by in- 
terested responsible parties which, if true, would require the agency to 


reach a different result. 


Almost the identical argument which appellees made below was 
made to and rejected by the District Court in Isbrandtsen Co. v. United 
States, supra. That case involved the challenge of a decision of the 
Maritime Commission on the ground that the decision was arbitrary. 
The Government moved to dismiss and in support of its motion argued 
that in initially approving a conference agreement under 46 U.S.C. & 814 
the Board has no obligation whatever to inquire into unjust or unfair dis- 
crimination; need make no finding on that score; and, only if it does 
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choose to inquire and also does choose to find unjust or unfair discrimi- 
nation, need it disapprove or modify the agreement on that ground. In 
rejecting this argument, the Court said: 


"This is a somewhat surprising contention, to be contrasted 
with the following views of Commissioner Aitchison of the 
Interstate Commerce Commission concerning the obliga- 
tions of administrative agencies: 'They are not expected. 
merely to call balls and strikes, or to weigh the evidence 
submitted by the parties and let the scales tip as they will 
The agency does not do its duty when it merely decides upon 
a poor or nonrepresentative record. As the sole repre-_ 
sentative of the public, which is a third party in these pro- 
ceedings, the agency owes the duty to investigate all the 
pertinent facts, and to see that they are adduced when the 
parties have not put them in * * *, The agency must al- 
ways act upon the record made, and if that is not sufficient, 
it should see the record is supplemented before it acts. It 
must always preserve the elements of fair play, but it is: 
not fair play for it to create an injustice, instead of remedy- 
ing one, by omitting to inform itself and by acting ignorantly © 
when intelligent action is possible * * *.' " 98 F. Supp. at p. 
892. 


The decisions of the courts under the Labor Management Relations 
Act of 1947, 61 Stat. 136, 29 U.S.C. &§ 141 et seq., indicate that an evi- 
dentiary hearing was the proper procedure to be followed in the circum- 
stances of this case. Under that statute, it is discretionary with the 
Labor Board whether or not to issue a complaint on charges of unfair 
labor practices received by it. But, once a complaint issues, it may not 
be settled over the objection of the charging party if there has been no 
compliance with the hearing provisions of the Administrative Procedure 
Act. Marine Engineers Beneficial Ass'n. v. N.L.R.B., supra; Interna- 
tional Union, Etc. v. N.L.R.B., supra; International Union of Electrical, 


—————————— 


Radio and Machine Workers v. N.L.R.B., supra. 


The reason for this rule is that 


"(hje [the complaining party] has a right to object if after 
hearing he does not like the result. But he certainly has 
nothing on which to base his objections unless there is a 
hearing and a record is made so that the court has some- 
thing to go on."" Marine Engineers Beneficial Ass'n. v.: 
N.L.R.B., supra, at p. 549. 
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An evidentiary hearing should be required here on the authority 
of these cases because Seatrain and Ame rican-Hawaiian are in a posi- 
tion analogous to the complaining party in the labor cases and the posi- 
tion of the Secretary of the Treasury, having ordered a full investigation, 
is analogous to that of the Labor Board in issuing a complaint. 


The need for an evidentiary hearing before documentation of these 
vessels must be obvious on the basis of even a cursory examination of 
the information which Seatrain and American-Hawaiian brought to the 
attention of the Commissioner and the Secretary of the Treasury: 


1. That information showed that Sea-Land was not party toa 
bona fide contract for the reconstruction of these vessels prior to July 5, 
1960 and hence was not entitled to the benefit of the limited exception pro- 
vided by Section 27 of the Act. 


2. It indicated that the transactions between Sea-Land, on the 
one hand, and Stevenson and Skarship, on the other, were intended to work 
an assignment of the Stevenson and Skarship contracts to Sea-Land. The 
Bureau of Customs in Treasury Decision 55381(2) had previously ruled 
that bona fide contracts executed prior to the cut-off date, could not be 
assigned. 


3. It raised serious doubt as to whether these contracts were 
bona fide contracts even before their assignment to Sea-Land. 


4. It indicated that the rebuilding of the vessels was done un- 
der what amounted to new contracts between Sea-Land and the shipyards. 


Had the Commissioner held an evidentiary hearing at which Sea- 
Land and the others were required to attend, it is very likely that addi- 
tional facts could have been brought out which would have satisfied even 
the Commissioner that his duty lay in refusing to enroll and license the 
vessels for the coastwise trade. In light of the character and magnitude 
of the information given the Commissioner and the Secretary of the Treas- 


ury, it was arbitrary, capricious and an abuse of discretion for the Com- 


missioner to decide to enroll the vessels without the benefit of an eviden- 
tiary hearing. 
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FURTHER ARGUMENT OF APPELLANT AMERICAN-HAWATAN 


Enrollment of These Vessels in Violation of Statutory 
Eligibility Requirements, and Failure to Afford American- 
Hawaiian a Full and Fair Hearing, Constituted a Deprivation 
Of Its Property Without Due Process of Law and American- 
Hawaiian Has Standing to Seek Judicial Relief Therefrom. 

In addition to the arguments contained in Points I and II herein, 


American-Hawaiian makes the following argument: 


Congress having imposed a duty upon coastwise operators to em- 
ploy only American-built vessels and having conferred upon them the 
correlative benefit of protection from competition with foreign-built 
vessels, has created in the steamship appellants a property right in the 
nature of a franchise. Such a right is entitled to the protection of Amend- 
ment 5 of the Constitution. See Frost v. Corporation Comm., 278 U.S. 
515 (1929). Though any American-built or rebuilt vessel may become 
eligible for enrollment in the coastwise trade, and thereafter enjoy a 
similar property right, this lack of exclusiveness in the personal fran- 
chise of American-Hawaiian does not destroy its protected character. 
Frost v. Corporation Comm., supra, at p. 521, 522. None other than the 
designated class may obtain this right, Congress having specifically ex- 
cluded foreign competition from this trade. 


The objects and policy of the relevant legislation makes it clear 
that Congress intended to create a statutory immunity from competition, 
indeed, an "American monopoly", which by every legitimate test is a 
franchise and as such is a property right. American-Hawaiian, as a 
duly certificated carrier by water in the intercoastal trade is entitled 
to seek judicial protection against invasion of this right. Wisconsin 
Bankers Association v. Robertson, 190 F. Supp. 90 (D.C. D.C. 1960) aff'd. 
294 F.2d 714, cert. denied, 368 U.S. 98. 


The failure of the Commissioner of Customs and the Secretary of 


the Treasury to afford the steamship appellants a full and fair hearing 
on the question of the eligibility of Sea-Land's vessels, was a denial of 


34 


due process in violation of Amendment 5 of the Constitution. The Com- 
missioner is charged with the duty of determining eligibility for the 
grant of coastwise privileges and carrying out certain other Congres- 
sional policies for the American merchant marine, including the en- 
forcement of the protection granted against foreign competition. Where, 
as in the case of these two vessels, it appears that there is a serious 
question of eligibility of the vessels for this grant and a duly certificated 
carrier by water in the intercoastal service presents detailed factual al- 
legations concerning the vessels’ ineligibility and stands ready to fully 
develop the true facts at an evidentiary hearing on the matter, in protec- 
tion of its franchise, the Commissioner is obliged to afford these appel- 
lants a full and fair hearing. Under such circumstances, the absence of 
a hearing provision in the relevant statute is not controlling since due 
process requires that such a hearing be afforded. Wong Yang Sung v. 
McGrath, supra; Riss & Co. v. United States, 341 U.S. 907 (1951); United 
States v. L. A. Tucker Truck Lines, 344 U.S. 33 (1952). 


Indeed, the Secretary of the Treasury, recognizing the adverse ef- 
fect the agency determination might have on American-Hawaiian, advised 
that it would be given a hearing and gave assurances that a full examina- 
tion of the facts would be made.” The Commissioner of Customs, how- 
ever, thereafter refused to conduct a full and formal hearing. Instead, 
he held a limited hearing wherein Sea-Land was neither invited nor di- 
rected to appear, and where no opportunity was afforded counsel for ap- 
pellants to obtain the production of relevant evidence, to examine wit- 
nesses or otherwise develop the true facts. Immediately after appellants 


1 Even apart from appellants absolute right to a hearing based on Constitutional 
guarantees, government appellees, having accepted appellants' interposition as 
parties to the administrative proceedings, in acknowledgement that they could be 
adversely affected, should not now be heard to question appellants’ right to ju- 
dicially challenge the decision reached therein. Chicago Junction Case, 264 US. 
258, 44 S.Ct. 317, 68 L.Ed. 667 (1924). Moreover, where an agency has acquiesced 
in requests for hearings, a party likely to be injured by agency action may invoke 
judicial aid to enforce a right to that hearing - derived from reliance on that ac- 
quiescence - even where it is doubtful that the right would have existed but for that 
acquiescense. Matter of Asrelan, 100 N.Y¥.L.J. 439 (Supreme Court of New York), 
discussed in Gellhorn & Byse, Administrative Law, Cases and Comments, Ist Ed., 


ees SS ee ee 
at p. 899. 
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had presented evidence and documents, and before the same were read 
or studied, the Commissioner announced that the vessels would be en- 
rolled and licensed. He failed and refused to read, study, examine or 
consider the facts, documents and legal authorities submitted to him or 
to await preparation of a transcript of the minutes of the hearing before 
making that decision and thereafter refused to furnish the parties with 
the transcript of such proceedings despite agreement to do so. Having 
set forth prior to and at the outset of the hearing the procedures and 
rules to be followed thereat, he failed to follow his own established pro- 
cedures:! 


This limited hearing failed to satisfy even the minimal constituent 
elements of a fair hearing and the resultant injury to appellants’ protect- 
ed rights was a deprivation of property without due process of law. See, 
Anti-Fascist Committee v. McGrath, 341 U.S. 123 (1950), concurring 


opinion of Mr. Justice Frankfurter. 


1 Where an agency promulgates rules and procedures in furtherance of its duty 
to administer the relevant statute, such rules, even it not formally published, can 
have the force and effect of law. A party to a proceeding who is injured by the 
agency's failure to follow its own rules may. complain of that failure with the same 
force as if a statutory provision had been violated. U.S. v. Dunton, 288 F. 959 
(S.D. N.Y. 1923). See, Erie R.R. Co. v. Paterson, 79 N.J-L. 512, 76 A. 1065. 
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CONCLUSION 


For the reasons above set forth, the order dismissing the com- 
plaints should be set aside and the case remanded to the District Court 


for further proceedings thereon. 
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ON APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE SEA-LAND SERVICE, INC. 


This is a consolidated appeal from a judgment of the 
District Court dismissing complaints challenging the 
legality of the documentation by the Commissioner of 
Customs, an appellee here, of two ships for service in 
the coastwise trade. The complaints were dismissed on 
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the ground that the plaintiffs, now appellants, had no 
standing to challenge the governmental action at issue 
and were not entitled, as certain of them claimed to be, 
to an evidentiary hearing before such action was 
taken. 
COUNTERSTATEMENT OF THE CASE 

Decisions as +o documentation of ships flying the 
American flag are the responsibility of the Commis- 
sioner of Customs, head of the Bureau of Customs, an 
agency in the Treasury Department. Act of July 5, 
1884, §2, 23 Stat. 118, as amended, 46 U.S.C. §2. 
The underlying dispute in this case concerns the deci- 
sion of the Commissioner to redocument, more spe- 
cifically to re-enroll, two ships that are at present 
being operated by this appellee (hereinafter usually 
referred to as Sea-Land) in the coastwise trade.’ 


Before any request was made for documentation of 


either vessel, the appellants Seatrain Lines, Inc., and 
American-Hawaiian Steamship Co., which are com- 
petitors of Sea-Land, addressed letters to the Commis- 
sioner and his superior, the Secretary of the Treasury, 
protesting against any such documentation. (J.A. 13- 
55, 60-66, 97-100). They maintained that enrollment 


1 Documentation takes two forms, registry and enrollment. ‘‘The 
purpose of a register is to declare the nationality of a vessel 
engaged in trade with foreign nations, and to enable her to assert 
that nationality wherever found. The purpose of an enrolment is 
to evidence the national character of a vessel engaged in the 
coasting trade or home traffic, and to enable such vessel to procure 
a coasting license.”? The Mohawk, 70 U.S. (3 Wall.) 566, 571 
(1866). 


2 Although it is not formally of record in this Court, there 
is no dispute that on the Commissioner of Customs’ direction 
documents were issued for both ships, and Sea-Land is now operat- 
ing them. (See Appellants’ Br., p. 3 n 5). 
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of the vessels was impermissible because of Section 27 
of the Merchant Marine Act of 1920, 41 Stat. 999, as 
amended, 46 U.S.C. §883. That statute generally 
prohibits the transportation of merchandise in the 
coastwise trade in vessels that have not been built or, if 
rebuilt, rebuilt in the United States and that are not 
owned by citizens of the United States. The most 
recent amendment to Section 27 is Section 1 of the Act 
of July 5, 1960, 74 Stat. 321, which requires that to re- 
main eligible for the coastwise trade a rebuilt ship 
must be rebuilt in its entirety, including the construc- 
tion of any major components of the hull or super- 
structure, in the United States. Theretofore the law 
had permitted the use of foreign-built components so 
long as the actual rebuilding took place within the 
United States. Section 4 of the 1960 amendatory 
statute was a savings clause, providing that no vessel 
should lose its coastwise privileges by reason of the 
amendment if it was rebuilt in the United States (even 
though with a foreign-built component) under a con- 
tract entered into before the effective date of the 
statute, July 5, 1960, and the work of rebuilding was 
begun within twenty-four months of that date. 


The precise complaint of Seatrain and American- 
Hawaiian was that the two vessels, which acknowl- 
edgedly had been built in the United States and were 
rebuilt in the United States with foreign-built mid- 
bodies to increase their size and carrying capacity, did 
not fall within the savings clause because rebuilding 
was not done under a contract executed prior to July 
5, 1960. To the first round of letters on behalf of Sea- 
train and American-Hawaiian the Commissioner re- 
plied that, even accepting the allegations made therein 
as factual, the Bureau of Customs did not believe that 
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they “‘set out a sufficient basis for a holding that the 
rebuilding of either vessel is not within the saving 
clause.’ (J.A. 57-58). In explaining the reasoning of 
the Bureau, the Commissioner said that “it appears 
briefly that the vessels are being rebuilt under un- 
assigned contracts for rebuilding entered into before 
July 5, 1960....”’ (J-A. 58). 


Both Seatrain and American-Hawaiian requested 
formal hearings. (J.A. 17, 29,55). To their initial re- 
quests the Commissioner replied that a hearing was not 
required by statute and the Bureau did not believe it 
would be helpful in the circumstances of this case, but 
that he would be pleased to meet with the protestants 
and discuss the matter or hear anything they might 
wish to submit orally, and to give full consideration to 
any written material they might submit; further, he 
offered to notify them when an application for re- 
documentation of either vessel was received. (J.A. 
59-60). 


When an application was received for redocumenta- 
tion of the first of the vessels, Seatrain and American- 
Hawaiian were invited by the Commissioner to appear 
before him informally and present oral argument and 
written material bearing on the eligibility of that ship 
for redocumentation. (J.A. 67, 101). The session was 
had on August 9, 1962, and both Seatrain and Ameri- 
ean-Hawaiian appeared. (J.A. 10). The Commis- 
sioner remained unpersuaded and announced that the 
first vessel would be redocumented and said that his 
ruling would also apply to the second. (J-.A. 10-11). 


Seatrain filed its complaint in the District Court 
the following day. (J.A. 2-12). Subsequently Ameri- 
can-Hawaiian intervened and filed a complaint (J.A. 
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87-103) as did American Union Transport, Ine., (J.-A. 
68-74) and certain railroads (J.A. 75-85), all asserting 
that they were in competition with Sea-Land. Neither 
American Union nor the railroads had participated in 
the protests to the Commissioner or the Secretary of 
the Treasury. On motions alleging that the plaintiffs 
had no standing to complain of the Commissioner’s 
action and in any event were not entitled to an evi- 
dentiary hearing (J.A. 74, 84, 85-86, 103-04), the com- 
plaints were all dismissed by the District Court. (J.A. 
10405). These consolidated appeals followed (J.A. 
106-10). 


STATUTES INVCLVED 


The Act of July 5, 1884, § 2, 23 Stat. 118, as amended, 
46 U.S.C. § 2, reads: 


“The Commandant of the Coast Guard and the 
Commissioner of Customs shall have general 
superintendence of the commercial marine and 
merchant seamen of the United States, so far as 
vessels and seamen are not, under existing laws, 
subject to the supervision of any other officer of 
the Government. The Commissioner of Customs 
shall be specially charged with the decision of all 
questions relating to the issue of registers, enroll- 
ments, and licenses of vessels, and to the filing 
and preserving of those documents; and wherever 
in this title any of the above-named documents are 
required to be surrendered they shall be sur- 
rendered and returned to the Commissioner of 
Customs.”’ 


Other statutes and regulations involved are set out 
at pages 11-14 of appellants’ brief. The statute 
principally involved is Section 27 of the Merchant 
Marine Act of 1920, 41 Stat. 999, as amended, 46 


6 


U.S.C. § 883. For the convenience of the Court, its 
evolution is shown below. 


As originally enacted, Section 27 read in pertinent 
part: 


“That no merchandise shall be transported by 
water, or by land and water, on penalty of 
forfeiture thereof, between points in the United 
States including Districts, Territories, and pos- 
sessions thereof embraced within the coastwise 
laws, either directly or via a foreign port, or for 
any part of the transportation, in any other vessel 
than a vessel built in and documented under the 
laws of the United States and owned by persons 
who are citizens of the United States, or vessels to 
which the privilege of engaging in the coastwise 
trade is extended by sections 18 or 22 of this 
Acts sis 3”? 


The Act of July 2, 1935, 49 Stat. 442, added this 


proviso: 


“‘Provided, That no vessel having at any time ac- 
quired the lawful right to engage in the coastwise 
trade, either by virtue of having been built in, or 
documented under the laws of the United States, 
and later sold foreign in whole or in part, or 
placed under foreign registry, shall hereafter 
cute the right to engage in the coastwise 
trade: ... 


The Act of July 14, 1956, § 1, 70 Stat. 544, added this 
further proviso: 


“Provided further, That no vessel of more than 
five hundred gross tons which has acquired the 
lawful right to engage in the coastwise trade, 
either by virtue of having been built in or docu- 
mented under the laws of the United States, and 
which has later been rebuilt outside the United 
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States, its.Territories (not including trust terri- 
tories), or its possessions shall have the right 
thereafter to engage in the coastwise trade.”’ 


The Act of July 5, 1960, § 1, 74 Stat. 321, amended 
the proviso added in 1956 to read: 


“Provided further, That no vessel of more than 
five hundred gross tons which has acquired the 
lawful right to engage in the coastwise trade, by 
virtue of having been built in or documented under 
the laws of the United States, and which has later 
been rebuilt, shall have the right thereafter to 
engage in the coastwise trade, unless the entire re- 
building, including the construction of any major 
components of the hull or superstructure of the 
vessel, is effected within the United States, its 
Territories (not including trust territories), or 
its possessions: . . .”’ 


The Act of July 5, 1960, § 4, 74 Stat. 321, reads: 


“This Act shall be effective from the time of en- 
actment hereof [July 5, 1960] : Provided, however, 
that no vessel shall be deemed to have lost its coast- 
wise privileges as a result of the amendments made 
by this Act if it is rebuilt within the United States, 
its Territories (not including trust territories), 
or its possessions under a contract executed before 
such date of enactment and if the work of rebuild- 
ing is commenced not later than twenty-four 
months after such date of enactment.”’ 


As amended and currently codified as 46 U.S.C. 
§ 883, Section 27 reads in pertinent part: 

‘No merchandise shall be transported by water, 
or by land and water, on penalty of forfeiture 
thereof, between points in the United States, in- 
eluding Districts, Territories, and possessions 
thereof embraced within the coastwise laws, either 
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directly or via a foreign port, or for any part of 
the transportation, in any other vessel than a ves- 
sel built in and documented under the laws of the 
United States and owned by persons who are citi- 
zens of the United States, or vessels to which the 
privilege of engaging in the coastwise trade is 
extended by section 13 or 808 of this title: Pro- 
vided, That no vessel having at any time acquired 
the lawful right to engage in the coastwise trade, 
either by virtue of having been built in, or docu- 
mented under the laws of the United States, and 
later sold foreign in whole or in part, or placed 
under foreign registry, shall hereafter acquire the 
right to engage in the coastwise trade: Provided 
further, That no vessel of more than five hundred 
gross tons which has acquired the lawful right to 
engage in the coastwise trade, by virtue of having 
been built in or documented under the laws of the 
United States, and which has later been rebuilt, 
shall have the right thereafter to engage in the 
eoastwise trade, unless the entire rebuilding, in- 
cluding the construction of any major components 
of the hull or superstructure of the vessel, is 
effected within the United States, its Territories 
(not including trust territories), or its posses- 
sions: .. .”’ 


SUMMARY OF ARGUMENT 
I 


A. Claiming and having no interest in the subject 
matter of this case other than that arising from their 
status as competitors of Sea-Land, the appellants have 
no standing to challenge in court the legality of the 
governmental action of which they complain. Their 
claim is that Sea-Land will be a more effective com- 
petitor by reason of the fact that two vessels now oper- 
ated by it have been documented by the responsible 
government officials for use in the coastwise trade. 
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This Court has held on facts that cannot rationally be 
distinguished from those of the present case that such 
a claim is not sufficient to entitle a competitor to 
judicial review of governmental action. Kansas City 
Power & Light Co. v. McKay, 96 U.S. App. D.C. 278, 
925 F. 2d 924 (1955), cert. denied, 350 U.S. 884 (1955). 
See also Tennessee Elec. Power Co. v. TVA, 306 U.S. 
118 (1939); Alabama Power Co. v. Ickes, 302 U.S. 
464 (1938). 


B. Appellants’ assertion that Section 27 of the Mer- 
chant Marine Act of 1920 and particularly a 1960 
amendment thereto, which they claim to have been 
violated, were designed to protect them against the 
kind of competition they say has been authorized by 
the Commissioner of Customs and thus entitled them 
to challenge his action is without 7nerit. Section 27 
and the 1960 amendment, requiring that, if rebuilt, 
United States vessels be rebuilt entirely within the 
United States in order to remain eligible for the coast- 
wise trade, were enacted for the protection of United 
States shipyards and are neutral with respect to com- 
petition of steamship companies inter se and of steam- 
ship companies with other modes of transportation. 
Intermodal and intramodal competitive relationships 
are regulated by the Interstate Commerce Commission 
and the Federal Maritime Commission and not by the 
Commissioner of Customs, who is responsible for 
documenting vessels. This Court in Kansas City 
Power & Light Co. v. McKay, supra, rejected a similar 
contention of the appellants there, which had a firmer 
basis in the statute they invoked than does appellants’ 
contention here. 


No more does Section 27 of the Merchant Marine 
Act bring the appellants within the rationale of this 
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Court’s decision in Atchison, T. & S. F. Ry. v. Sum- 
merfield, 97 U.S. App. D.C. 203, 229 F. 2d 777 (1955), 
cert. denied, 351 U.S. 926 (1956), where railroads were 
threatened by a diversion of mail to air carriers with 
injury to investments they had made in fulfillment of 
their duty to carry the mail. The appellants here have 
no “‘duty”’ or ‘‘investment”’ of the character involved in 
the air mail case that arises out of or is in any way 
affected by Section 27 of the Merchant Marine Act. 


GC. Section 10 of the Administrative Procedure Act, 
held by this Court in Kansas City Power & Light Co. 
vy. McKay, supra, basically to restate the existing law 
of standing to secure judicial review, is of no assist- 
ance to the appellants here. Falling within firmly- 
established principles of competitors’ lack of standing, 
this is not the ‘appropriate case” for using Section 
10 as a vehicle for relaxing standing requirements. 


I 


Appellants’ claim that they were entitled to a full- 
seale evidentiary hearing before the Commissioner of 
Customs before he took action will not be reached if 
this Court holds, as it should, that they have no stand- 
ing to secure judicial review of that action. Indeed, 
unable to find in any statute or regulation a require- 
ment that they be given such a hearing, appellants’ 
entire joint argument that they were entitled to a hear- 
ing is based upon the assumption that they were also 
entitled to judicial review. The argument falls with 
its premise. Moreover, contrary to appellants’ conten- 
tion, a hearing is not an essential element of valid ad- 
ministrative action and is required only when provided 
for by statute—which is not the case here. 


The separate argument of the appellant American- 
Hawaiian that it was entitled to a hearing by virtue of 
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the due process clause of the Fifth Amendment is fully 
answered by this Court’s decision in Kastern Airlines, 
Inc. v. CAB, 87 US. App. D.C. 331, 185 F. 2d 426 
(1950), vacated as moot, 341 U.S. 901 (1951). Ameri- 
can-Hawaiian’s further separate argument that it was 
assured of a hearing by the responsible Government 
officers is negatived by the very communications from 
those officers upon which it must rely, which show that 
American-Hawaiian received and took precisely the 
opportunity to submit material and present oral argu- 
ment that it was offered. 


ARGUMENT 


I. APPELLANTS HAVE NO STANDING TO CHALLENGE THE 
LEGALITY OF THE ACTION OF WHICH THEY COMPLAIN. 


4. AS COMPETITORS OF SEA-LAND, THE APPELLANTS HAVE NO 
STANDING UNDER THE DECISIONS OF THE SUPEEME COUET 
AND THIS COURT. 


1. THE GENERAL DOCTRINE. 


Appellants’ only interest in the subject matter of 
this case, actual or claimed, arises from their status as 
competitors of Sea-Land. (See Appellants’ Br., pp. 
3-5, 22, 24, 29). Without more, that status does not 


3 Appellant Seatrain is a common carrier by water, holder of a 
certificate of public convenience and necessity issued by the Inter- 
state Commerce Commission, operating between New York and 
Savannah and New Orleans and Texas City. Appellant American- 
Hawaiian holds a certificate of public convenience and necessity 
as a common carrier by water, has engaged in the intercoastal trade 
and plans to re-enter that trade if and when it gets some ships. 
Appellant American Union owns and operates two vessels that 
engage in the coastwise trade between New York and other Atlantic 
ports and San Juan, Puerto Rico. The appellant railroads trans- 
port freight across the country by arrangements with one another. 
Each of the appellants claim to be presently or, in the case of 
American-Hawaiian, prospectively in competition with Sea-Land. 


12 


entitle them to sue to have the governmental action of 
which they complain set aside or declared illegal. It 
is well established that a person whose only claim is 
that lawful competition with him is somehow enhanced 
or intensified by governmental action that he alleges 
is unlawful has no standing to question the legality of 
that governmental action. This general rule, appli- 
cable unless a statute expressly or by necessary impli- 
eation confers standing upon competitors—as do many 
of the federal regulatory statutes—was affirmed by the 
Supreme Court a quarter century ago in Alabama 
Power Co. v. Ickes, 302 U.S. 464 (1938), and Tenmes- 
see Elec. Power Co. v. TVA, 306 U.S. 118 (1939). It 
was applied by this Court not long ago in Kansas City 
Power & Light Co. v. McKay, 96 U.S. App. D.C. 273, 
995 F. 2d 924 (1955), cert. denied, 350 U.S. 884 (1955). 
The Kansas City Power case is controlling here. 


In that case a group of utility companies attacked 
a federally financed program for the construction of 
competing power facilities. The program consisted 
of a complex of agreements between the Rural Elec- 
trification Administration and a number of power co- 
operatives. In general, under the program federal 
money was to be loaned to the cooperatives to enable 
them to construct electric generating and transmission 
facilities. Under a very specific statute, 7 U.S.C. § 904, 
the REA was empowered to make loans for these pur- 
poses ‘‘for the furnishing of electric energy to persons 
in rural areas who are not receiving central station 
service.” The plaintiff utilities contended, among 
other things, that the program in issue was in violation 
of this statute because they were providing central sta- 
tion service in the areas in which the loans would be 
used. 
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On appeal from a judgment for the defendant gov- 
ernment officials this Court held, without reaching the 
merits of the utilities’ claim, that they did not have 
standing to raise the questions they sought to raise, 
and it ordered their complaint dismissed. The Court 
said that ‘‘it is indisputable that the essence of plain- 
tiffs’ complaint is the competition which they will 
suffer if the Government’s contracts are carried out. 
They can claim no other interest or injury.’”? Id. at 
277, 225 F. 2d at 928. And this interest was held, in 
reliance upon the Supreme Court’s earlier decisions, 
not to be sufficient to enable the utilities to sue to en- 
join the challenged governmental action. 


So in this case the appellants’ only interest is the 
enhanced competition from Sea-Land that they fear 
will result from the Government’s permitting Sea- 
Land to operate its two vessels in the coastwise trade. 


This is plainly not enough to give them standing. See 
also Union Nat’l Bank v. Home Loan Bank Bd., 98 
U.S. App. D.C. 204, 233 F. 2d 695 (1956) ; United Milk 
Producers v. Benson, 96 U.S. App. D.C. 227, 225 F. 2d 
527 (1955). 


4The Court went on to say, ‘‘The defendants have not under- 
taken to regulate them [the utilities] in any way. They have not 
been ordered to abandon any of their activities or to forego the 
expansion programs planned by them. They have not been sub- 
jected to any obligation or duty. Their sole interest and objective 
js to eliminate the competition which they fear. Controlling deci- 
sions of the Supreme Court, dealing with other electric power con- 
tracts of the Federal Government, establish that an interest of 
this kind is not sufficient to enable them to sue to enjoin execution 
of the power contracts and program of the Government.’’ 96 
US. App. D.C. at 277, 225 F.2d at 928, 
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2. "Tx EFFECT OF SECTION 27 OF THE MERCHANT MARINE ACT OF 1920. 


Appellants seem to acknowledge the rule that, with- 
out more, a heightening of competition by reason of 
a governmental action does not give standing to chal- 
lenge that action. But the steamship appellants say 
that the rule does not apply to them in this case be- 
cause, it is said, Section 27 of the Merchant Marine 
Act of 1920 is intended to protect them against com- 
petition from vessels whose use in the coastwise trade 
is proscribed by that statute.* (Appellants’ Br., pp. 
20-23). There is no merit to this contention. 


At the outset it bears emphasis that Section 27 is 
not a part of a pervasive statutory scheme of regula- 
tion like the Federal Aviation Act, the Interstate Com- 
merce Act, the Natural Gas Act or the Water Carrier 
Act, which is the statute that governs the competitive 
relationships of Sea-Land, Seatrain and American- 


Hawaiian® It is under the Water Carrier Act, not 
the Merchant Marine Act of 1920, that the Interstate 
Commerce Commission, not the Commissioner of Cus- 
toms or any other official of the executive branch, 
grants and denies certificates of public convenience 


5Tt is not seriously urged that the railroad appellants have 
standing independently of the steamship lines but only that they 
may intervene if the steamship lines have standing. (Appellants’ 
Br., pp. 28-29). For this proposition reliance is placed upon in- 
apposite cases arising under the broad provisions for participation 
in judicial review of Interstate Commerce Commission orders. 


(See pp. 15-16, infra). 


6 The trade between the continental United States and Puerto 
Rico, in which Sea-Land and American Union compete, is regu- 
lated by the Federal Maritime Commission. The Water Carrier 
Act does not encompass United States-Puerto Rico transportation, 
49 U.S.C. § 902(i), so that such transportation is subject to the 
Shipping Act of 1916, 46 U.S.C. §§ 801-42, administered by the 
Maritime Commission. 
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and necessity, regulates rates, fares, charges and other 
practices and generally oversees domestic common 
carriage by water. 49 U.S.C. §§ 901-23. 


In performing these functions the Commission is 
under the typical kind of Congressional mandate that 
has come to be associated with administrative agencies 
regulating competition in the public interest—to give 
specific content, as cases arise, to broad terms like 
public convenience and necessity, unjust, unreasonable 
and discriminatory and to make its important decisions 
in substantially the way a court does, on a record after 
the opportunity for hearing. And, of course, such 
decisions are reviewable by the courts at the instance 
of interested parties, including, for example, a com- 
petitor challenging the issuance of a certificate author- 
izing new steamship service. Atlantic Coast Line R.R. 
v. United States, 202 F. Supp. 456 (S.D. Fla. 1962) 
(railroad competitors) ; Luckenbach S.S. Co. v. United 
States, 122 F. Supp. 824 (S.D.N.Y. 1954), aff’d, 347 
U.S. 984 (1954) (steamship competitor). It is this 
context of pervasive regulation in the public interest, 
creating rights and duties in the members of the regu- 
lated industry, and the broad availability of judicial 
review that ordinarily accompanies it that explain The 
Chicago Junction Case, 264 U.S. 258 (1924), on which 
appellants rely (Appellants’ Br., p. 22), and other 
cases in which parties have been heard to complain of 
the authorization of new or intensified competition.’ 


7 In the Chicago Junction Case suit was to set aside an ICC order 
authorizing acquisition of a terminal railroad by one of several 
trunk roads using it. The plaintiffs had opposed the acquisition 
before the Commission. The Court said that ‘‘the plaintiffs may 
challenge the order because they are parties to it,’’ adding that 
the statutory provision for judicial review of ICC orders declared 
that any party to an ICC proceeding might become as of right a 
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See American Trucking Ass’ns v. United States, 364 
US. 1 (1960) ; Alton R. R. v. United States, 315 US. 
15 (1942); FCC v. Sanders Bros. Radio Station, 309 
U.S. 470 (1940) ; National Airlines, Inc. v. CAB, 118 
U.S. App. D.C. 146, 150-51, 306 F. 2d 753, 751-58 
(1962) ; National Coal Ass’n v. FPC, 89 U.S. App. 
D.C. 135, 191 F. 2d 462 (1951). 


Section 27 is quite different. It is, in the aspect 
relevant here, simply a ‘‘Buy American”’ statute (cf. 
Appellants’ Br., p. 24), applicable alike to vessels oper- 
ated by common carriers such as the steamship parties 
to this case, contract carriers and private carriers. It 
is administered by an officer of the executive branch 
who is under no direction whatever to consider com- 
petitive effects. It is designed to assure that United 
States shipyards will have a significant amount of ship 
construction work, as successive amendments, eulmi- 
nating in the amendment of 1960, make clear. 


Section 27 was by no means an innovation when it 
was enacted in 1920. From the earliest days of the 
Republic the coastwise trade had been limited to ves- 
sels owned by citizens and built in the United States.® 
Senator Jones, sponsor of the bill that became the 
Merchant Marine Act of 1920, told the Senate quite 


ati i EE 
party to any suit testing its validity and that it was thereby 
implied that any such party might institute a suit to challenge 
the order. 264 U.S. at 267-68. See the explanation of the decision 
in Alabama Power Co. v. Ickes, 302 U.S. 464, 483-84 (1938), 
written by Mr. Justice Sutherland, who wrote the dissent from the 
Chicago Junction decision, and joined by Mr. Justice Brandeis, 
author of the Chicago Junction opinion. 


8 For a brief history of the coastwise laws, focusing on the restric- 
tion, more significant than what is involved here, against foreign- 
owned vessels in the coastwise trade, see Central Vt. Transp. Co. 
vy. Durning, 294 U.S. 33, 38-39 (1935). 


— a 


17 


accurately that except in two particulars not signifi- 
cant here the bill did not deal “‘with the coastwise laws. 
They are left just as they are; we have not attempted 
to interfere with them.” 59 Cong. Rec. 6862-63 
(1920).° The remarks of Senator Edge (Appellants’ 
Br., p. 22), which apparently represent the strongest 
support for their position that appellants have been 
able to uncover in the many pages of history of the 
1920 Act, concerned the proper scope of a section other 
than Section 27, which continued an exception from 
the existing coastwise laws.° They scarcely illuminate 
the meaning or purpose of Section 27.” 


Positions taken and authoritative congressional 
statements made with respect to amendments to Sec- 


°The two changes made by the Act were: (1) § 21, 41 Stat. 
997 as amended, 46 U.S.C. § 877, extended the coastwise laws to 
the Philippines, and (2) § 27 itself overruled, by use of the words 
“(No merchandise shall be transported by water, or by land and 
water ...,”’ an opinion of the Attorney General that under prior 
law combined land-water transportation was not reached, 30 Ops. 
Att’y Gen. 3 (1913). See 36 Ops. Att’y Gen. 302, 308-09 (1930). 
Senator Jones also proposed that the same restriction be made 
applicable to passenger traffic and that through transportation of 
freight and baggage between United States ports, any part of 
which was on a foreign vessel, should be prohibited, 59 Cong. Ree. 
6811, 7347-50 (1920), but this proposal failed. Zd. at 7350. 


10 As a wartime measure certain foreign-built vessels admitted 
to American registry were permitted to engage in the coastwise 
trade. Act of October 6, 1917, 40 Stat. 392. This permission was 
extended by § 22 of the 1920 Act, 41 Stat. 997, so long as the 
ships remained in the same citizen ownership. 


11 Certainly there is nothing in the statement of policy of the 
Merchant Marine Act of 1920 (Appellants’ Br., p. 20) or in the 
remarks of Senator Ransdell (Appellants’ Br., pp. 20-21), which 
would have been equally apt had every American-owned vessel 
used in the coastwise trade been built abroad, that aids the 
appellants. 
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tion 27 do shed light on the purpose of the increasingly 
stringent restrictions against foreign-built vessels in 
the coastwise trade, however. Section 27 was first 
amended in any respect here relevant in 1935. This 
amendment, Act of July 2, 1935, 49 Stat. 442, pro- 
hibited citizen operators in the coastwise trade from 
using ships purchased from foreign owners that had 
been built in American shipyards. Its principal aim 
was to assure that old ships, once sold abroad, would 
not be purchased for small sums by citizen operators 
and thus dissuade them from ordering new ships from 
United States shipyards. See S. Rep. No. 870, 74th 
Cong., 1st Sess. (1985) ; H.-R. Rep. No. 118, 74th Cong., 
1st Sess. (1935). The next pertinent amendment, in 
1956, 70 Stat. 544, for the first time made ships rebuilt 
in foreign shipyards ineligible for the coastwise trade. 
It was 


‘‘introduced at the request of the shipbuilding and 
repair interests of the country [and] was designed 
to assist the shipyards of the United States by 
making applicable to vessels rebuilt in foreign 
yards the historic policy of exclusion from the 
eoastwise trade which has always applied, with 
certain exceptions, to vessels constructed outside 
the United States.”? S. Rep. No. 2395, 84th Cong., 
2d Sess. 1 (1956). 


The committee noted that the bill was opposed by a 
witness representing several steamship associations 
and was supported by the shipbuilding industry, a dry 
docks association and several segments of labor. Id. 
at 2-3. 


But it is after all the 1960 amendment that is in issue 
here, and the purpose of that statute, as of those that 
had preceded it, was unmistakably to protect the inter- 
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ests of the United States shipyards. It was enacted 
after the Bureau of Customs had ruled that the 1956 
amendment did not prohibit the use of foreign-built 
midbodies to enlarge vessels so long as they were in- 
stalled in this country. The House Committee ex- 
plained the reason for the amendment, including the 
savings clause: 

“‘Shipbuilding officials in this country view with 
alarm the Customs ruling permitting the use, 
without loss of coastwise privileges, of foreign 
midsections in the rebuilding of domestic vessels. 
It was contrary to the spirit of the statute in- 
volved, they argued, and could open the way to 
other even more damaging possibilities. . . . 


* * * 


“Your committee is of the opinion that this 
legislation is needed to close the above-mentioned 
loophole in the existing statute and to buttress our 


traditional national objectives affecting the coast- 
wise trade and the shipbuilding industry. Relying 
upon the latest Bureau of Customs ruling, a num- 
ber of shipowners and builders have in good faith 
entered into contracts requiring foreign-built 
major components, the completion of which in 
some cases, will take up to nearly 24 months. Ac- 
cordingly, your committee feels that the time 
period in section 4 is fair and reasonable to all.”’ 
ELR. Rep. No. 1887, 86th Cong., 2d Sess. 3 (1960) ; 
<0). S. Rep. No. 1279, 86th Cong., 2d Sess. 3 


The committee, moreover, set out the comments of 
the Department of Commerce, which said that one of 
the major objectives of the shipping statutes, which 
the amendment would assist in fulfilling was 


“to foster and maintain the shipbuilding industry 
in the United States by placing work in the do- 
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mestic shipyards so that the yards will be sus- 
tained for mobilization and national defense pur- 
poses. At the present time, shipyards in this coun- 
try need work very badly and there are recent 
examples of instances where, had this proposed 
legislation been the law, additional work might 
have been generated for American shipyards.”’ 
FLR. Rep. No. 1887, supra at 7; 8. Rep. No. 1279, 
supra at 6. 


The point need not be labored. For even read most 
generously for appellants, Section 27 does not avail 
them. In Kansas City Power & Light Co. v. McKay, 
96 U.S. App. D.C. 273, 225 F. 2d 924 (1955), cert. 
denied, 350 U.S. 884 (1955), the governing statute, as 
we have noted, limited government loans that would 
result in furnishing electricity ‘“‘to persons in rural 
areas who are not receiving central station service.” 
Here was a standard as explicit as the standards of 
Section 27, and the suit was brought by utilities that 
alleged standing on the ground that they were in fact 
providing central station service jn the areas in which 
the loans would be used. Thus, the claim was that a 
specific limitation of the statute was being violated and 
to the detriment of the only private parties Congress 
could have meant to protect by that limitation. Yet 
this Court held that the utilities in the Kansas City 
Power case did not have standing to complain of the 
violation. The lesson is that if one who alleges merely 
that he is injured in his competitive relationships 
undertakes to halt or set aside governmental action 
through recourse to the courts, Congress must have 
manifested unmistakably that it meant that he should 
be able to invoke and rely upon his interest as a com- 
petitor or his suit will be dismissed. Congress has 
done this in the regulatory statutes with their ‘¢persons 
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aggrieved” or persons ‘‘disclosing a substantial in- 
terest’? language and perhaps in some other situations 
where impact on a particular group is explicitly made 
a relevant consideration to the officer or agency’s de- 
cision, see Union Nat’l Bank v. Home Loan Bank Bad., 
98 U.S. App. D.C. 204, 233 F. 2d 695 (1956). Congress 
had not done so in the statute involved in the Kansas 
City Power case, and, a fortiori, it has not done so in 
the statute involved here.” 


Certain of the appellants assert, finally, that Section 
27 places upon them a “‘duty’’ to use only American- 
built and rebuilt ships, and with this they attempt to 
bring themselves within this Court’s decision in Atchi- 
son, T. & S.F. Ry. v. Summerfield, 97 US. App. D.C. 
208, 229 F. 2d 777 (1955), cert. denied, 351 U.S. 926 
(1956). (Appellants’ Br., pp. 23-25). 


In that ease railroads sued to enjoin the Postmaster 
General from expanding an experiment in the carriage 
of first class mail at surface rates by air. This Court 
held that the result of what the Postmaster General 
proposed to do would not be merely intensified compe- 
tition by the airlines with the railroads but rather a 
direct and immediate effect upon the railroads in their 
statutory obligation to carry the mails; on the basis 
of that obligation they had made substantial invest- 


12 The distinction appellants seek to draw between governmental 
financial assistance, such as that involved in Kansas City Power, 
and other types of governmental action is without substance. Both 
here and in Kansas City Power the challenged governmental action 
made possible the competition complained of. The particular form 
of such action is wholly unimportant. Whether it be grant, loan, 
license or exemption, the point is that the court will not, in the 
absence of statutory provision for review, entertain an effort by 
a competitor to second guess the action of an official to whom 
Congress has delegated authority to act. 
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ments in the equipment necessary for the carriage of 
mail, which would be made less valuable by the Post- 
master General’s action. Therefore, the Court held, 
the railroads had standing to sue. 


The attempt by the steamship appellants to draw an 
analogy between themselves and the railroads in that 
case amounts to a play on words. The Government 
has not required them to build up their fleets—indeed, 
for all that appears in its complaint American- 
Hawaiian may not have a fleet (J.A. 87 )—and their 
investments in those fleets have not been made any less 
valuable as a direct result of governmental action. 
Their asserted “duty” rather is of this order: A 
statute makes it the “‘duty”’ of all employers engaged 
in commerce, with certain exceptions, to pay their em- 
ployees a certain wage. Certainly if it were erron- 
eously ruled by the responsible administrator that 


an employer was within an exception, his competitors 
could not complain. 


B. THE APPELLANTS ARE NOT ASSISTED BY SECTION 10 OF THE 
ADMINISTEATIVE PROCEDURE ACT. 


Appellants contend that somehow the provisions of 
Section 10, the judicial review section, of the Adminis- 
trative Procedure Act assist them. (Appellants’ Br., 
pp. 25-29). Here again Kansas City Power & Inght 
Co. v. McKay is a complete answer. In that case, as 
in this, the plaintiffs attempted to rely upon Section 
10, which provides that, with certain exceptions, ‘‘any 
person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such ac- 
tion within the meaning of any relevant statute, shall 
be entitled to judicial review thereof.” This Court 
held that the plaintiffs there had not suffered ‘“‘legal 


§ 
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wrong”’—which was a phrase used to describe the kind 
of injury requisite to standing before Section 10 was 
enacted™—and they were not ‘‘adversely affected or 
aggrieved . . . within the meaning of any relevant 
statute.’? The latter language is a reference to statutes 
carrying their own judicial review provisions and spec- 
ifying the persons entitled to judicial review, such 
as the regulatory statutes. Section 10, in short, re- 
states the law of standing, and its substantive effect is 
to define review procedure and scope of review where 
review can be had. 96 U.S. App. D.C. at 280-82, 225 
F. 2d at 931-33. Other cases are in accord, and appel- 
lants cite no case in which it has been held that Section 
10 makes available judicial review to persons who 
would not otherwise have been entitled thereto. See 
Harrison-Halsted Community Group, Ine. v. Housing 
& Home Finance Agency, 310 F. 2d 99, 104-05 (7th 
Cir. 1962), cert. denied, 373 U.S. 914 (1963) ; Duba v. 


Schuetzle, 303 F. 2d 570, 574-75 (8th Cir. 1962) ; Ove 
Gustavsson Contracting Co. v. Floete, 278 F. 2d 912, 
914 (2d Cir. 1960), cert. denied, 364 U.S. 894 (1960). 


This Court treated Section 10 fully in the Kansas 
City Power & Light opinion. Appellants’ discussion 
of what they regard as the ‘‘somewhat confused”’ legis- 
lative history of Section 10 and their contention, which 
is a condensed restatement of their basic argument, 
that they are aggrieved or adversely affected within 
the meaning of Section 27 of the Merchant Marine Act 
do nothing to disturb this Court’s analysis and its 


13, Alabama Power Co. v. Ickes, 302 U.S. 464, 480 (1938), 
the Court, speaking oi the consequences to the petitioner there of 
federal loans fer municipal power projects, said ‘‘If its business 
be curtailed or destroyed by the operations of the municipalities, 
it will be by lewful corp tition from which no legal wrong results.”’ 
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applicability to this case. Suffice it to say here that 
nothing the appellants have shown indicates that this 
is the “‘appropriate case’? of which this Court spoke 
in which it might hold that Section 10 opened the court 
to someone who lacked standing prior to its enactment. 
96 U.S. App. D.C. at 282, 225 F. 2d at 933. Indeed, 
this is the classic case for lack of standing. It is only 
appellants’ interest in the welfare, or illfare, of their 
competitor that brings them to court. They would 
have the same interest in a decision of the Internal 
Revenue Service allowing their competitor a substan- 
tial refund or a favorable rate of depreciation—and 
the same lack of standing to challenge that decision. 


In introducing their Section 10 argument, appel- 
lants seek to inject the irrelevant question of review- 
ability of agency decisions as opposed to standing. 
Thus, they point to a statute enacted in 1962 suspend- 
ing the operation of Section 27 with respect to the 
transportation of lumber from the United States to 
Puerto Rico upon a determination of need by the 
Secretary of Commerce and making the Secretary’s 
determination non-reviewable. (Appellants’ Br., p. 
26, n.1). The implied conclusion from this reference 
—that Congress would have expressly made all action 
under Section 27 non-reviewable had that been its in- 
tention—does not follow. And in any event, the issue 
here is standing, not reviewability. Whether a person 
denied documentation for his vessel could have judicial 
review or whether a person with an interest recognized 
by Congress, such as a shipyard, could challenge in 
court the documentation of a vessel has nothing to 
do with this case. 
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TI. APPELLANTS WERE NOT ENTITLED TO AN 
EVIDENTIARY HEARING. 

Appellants urge that they were entitled to a full- 
scale evidentiary hearing before a decision was made 
to document the two ships in question. (Appellants’ 
Br., pp. 29-32). This, they recognize, is a question 
that will not be reached if this Court decides, as it 
should, that the appellants do not have standing.“ 
However, appellants clearly were not entitled to a 
hearing, and this very fact reinforces the view that 
Section 27 is neutral on the subject of competition 
and therefore they do not have standing. 


Appellants do not assert that Section 27 of the Mer- 
chant Marine Act of 1920 or any of the statutes dealing 
with documentation of vessels requires that there be a 
hearing, even on request, before a vessel is documented. 
Nor could they; the statutes plainly contemplate 
purely executive action to be taken on simple applica- 
tions and after such informal investigation of the facts 
as may be called for. As the Commissioner of Customs 
informed Seatrain and American-Hawaiian, ‘‘The 
public business of the registration of vessels would, it 
is submitted, be seriously impeded if every potential 
competitor could call for a formal public hearing be- 
fore each documentation or renewal of a document for 
each of the 44,000 commercial vessels under the Ameri- 
ean flag.””? (J.A. 59). With nothing in the statutes 
(or the regulations thereunder) to point to, the appel- 
lants do not invoke Section 5 of the Administrative 
Procedure Act, which prescribes the procedure to be 
followed where a statute or the Constitution, see Wong 


14 Tt is, moreover, a question that cannot be presented by appel- 
lants American Union and the railroads, which never requested a 


hearing. 
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Yang Sung v. McGrath, 339 U.S. 33 (1950), requires 
a hearing. Where there is no statutory hearing re- 
quirement and no constitutional right to a hearing, 
Section 5 is inapplicable. Fastern Atrlines, Ine. Vv. 
CAB, 87 U.S. App. D.C. 331, 185 F. 2d 426 (1950), 
vacated as moot, 341 U.S. 901 (1951); First Nat’? 
Bank v. First Federal S. & L. Ass’n, 96 U.S. App. 
D.C. 194, 197, 225 F. 2d 33, 36 (1955). 


The thrust of the joint argument of the appellants 
Seatrain and American-Hawaiian is that they were 
entitled to a hearing because without a hearing record 
judicial review is meaningless. The argument assumes 
and depends upon the correctness of appellants’ claim 
that they have standing to secure judicial review. If, 
as we have shown, the appellants do not have standing, 
this argument is lost to them. And the argument, 
turned around, is also destructive of appellants’ posi- 


tion: if appellants are correct that a hearing record 
is a prerequisite to judicial review, then the fact that 
the documentation statutes do not provide for hearings 
at the instance of competitors strongly suggests that 
those competitors do not have standing to complain of 
a decision they consider adverse. 


The cases cited by appellants (Appellants’ Br., pp. 
29-31) are equally wide of the mark. What they come 
down +o is that the Third Circuit has held, and this 
Court and the Seventh Circuit have quoted its holding 
in dicta, that in the process of the National Labor Re- 
lations Board, prime example of the agency that acts 
quasi-judicially, a proceeding eannot be settled over 
the objection of a private charging party once a com- 
plaint is issued by the General Counsel of the Board. 
Marine Eng’rs Beneficial Ass’n v. NLEB, 202 F. 2d 
546 (3a Cir. 1953), cert. denied, 346 U.S. 819 (1953). 
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' How this bears on the question whether there must be 
a hearing under statutes that do not contemplate a 
hearing is obscure to say the least. Actually, the Third 
Circuit decision is expressive of the same policy that 
led to this Court’s holding in Minneapolis Gas Co. v. 
FPC, 111 U.S. App. D.C. 16, 294 F. 2d 212 (1961), 
that the Power Commission may not simply dismiss a 
rate investigation over the objection of a complainant 
without making a decision. These are decisions as to 
how agencies that can decide matters only after hear- 
ing must proceed once the hearing process is set in 
motion, and even as to such agencies there is no hard 
and fast rule. See Eastern Air Lines, Inc. v. CAB, 111 
U.S. App. D.C. 39, 294 F. 2d 235 (1961), cert. denied, 
368 U.S. 927 (1961).* 


The appellant American-Hawaiian makes a separate 
argument concerning its entitlement to a hearing, 


which is an amalgam of at least two unrelated points 
that are readily disposed of. (Appellants’ Br., pp. 
33-35). 


1. American-Hawaiian contends that by virtue of 
the provisions of Section 27 of the Merchant Marine 
Act of 1920 it has ‘‘a property right in the nature of 
a franchise,”’ apparently meaning that it has a right 
to be free from the kind of competition that Section 
27 does not sanction. This is a right that is said to be 
entitled to the protection of the due process clause of 


18 The pertinence of the appellants’ citation to and quotation from 
Isbrandtsen Co. v. United States, 96 F. Supp. 883, 892 (S.D.N-Y. 
1951), is baffling. That was a case in which there had been hear- 
ings in extenso, and the quotation given by appellants (Appellants’ 
Br., p. 31) was in response to an argument by counsel for the 
Federal Maritime Board as to the scope of the Board’s duty to make 
findings under its governing statute. 
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Yang Sung v. McGrath, 339 US. 33 (1950), requires 
a hearing. Where there is no statutory hearing re- 
quirement and no constitutional right to a hearing, 
Section 5 is inapplicable. Eastern Airlines, Ine. ¥. 
CAB, 87 U.S. App. D.C. 331, 185 F. 2d 426 (1950), 
vacated as moot, 341 U.S. 901 (1951); First Nat7l 
Bank v. First Federal S. & L. Ass’n, 96 U.S. App. 
D.C. 194, 197, 225 F. 2d 33, 36 (1955). 


The thrust of the joint argument of the appellants 
Seatrain and American-Hawaiian is that they were 
entitled to a hearing because without a hearing record 
judicial review is meaningless. The argument assumes 
and depends upon the correctness of appellants’ claim 
that they have standing to secure judicial review. If, 
as we have shown, the appellants do not have standing, 
this argument is lost to them. And the argument, 
turned around, is also destructive of appellants’ posi- 


tion: if appellants are correct that a hearing record 
is a prerequisite to judicial review, then the fact that 
the documentation statutes do not provide for hearings 
at the instance of competitors strongly suggests that 
those competitors do not have standing to complain of 
a decision they consider adverse. 


The cases cited by appellants (Appellants’ Br., pp. 
29-31) are equally wide of the mark. What they come 
down to is that the Third Circuit has held, and this 
Court and the Seventh Circuit have quoted its holding 
in dicta, that in the process of the National Labor Re- 
lations Board, prime example of the agency that acts 
quasi-judicially, a proceeding cannot be settled over 
the objection of a private charging party once a com- 
plaint is issued by the General Counsel of the Board. 
Marine Eng’rs Beneficial Ass’n v. NLEB, 202 F. 2d. 
546 (3d Cir. 1953), cert. denied, 346 U.S. 819 (1953). 
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How this bears on the question whether there must be 
a hearing under statutes that do not contemplate a 
hearing is obscure to say the least. Actually, the Third 
Circuit decision is expressive of the same policy that 
led to this Court’s holding in Minneapolis Gas Co. v. 
FPC, 111 U.S. App. D.C. 16, 294 F. 2d 212 (1961), 
that the Power Commission may not simply dismiss a 
rate investigation over the objection of a complainant 
without making a decision. These are decisions as to 
how agencies that can decide matters only after hear- 
ing must proceed once the hearing process is set in 
motion, and even as to such agencies there is no hard 
and fast rule. See Hastern Air Lines, Inc. v. CAB, 111 
U.S. App. D.C. 39, 294 F. 2d 235 (1961), cert. denied, 
368 U.S. 927 (1961).” 


The appellant American-Hawaiian makes a separate 
argument concerning its entitlement to a. hearing, 


which is an amalgam of at least two unrelated points 
that are readily disposed of. (Appellants’ Br., pp. 
33-35). 


1. American-Hawaiian contends that by virtue of 
the provisions of Section 27 of the Merchant Marine 
Act of 1920 it has “‘a property right in the nature of 
a franchise,’”’ apparently meaning that it has a right 
to be free from the kind of competition that Section 
27 does not sanction. This is a right that is said to be 
entitled to the protection of the due process clause of 


15 The pertinence of the appellants’ citation to and quotation from 
Isbrandtsen Co. v. United States, 96 F. Supp. 883, 892 (S.D.N.Y. 
1951), is baffimg. That was a case in which there had been hear- 
ings in extenso, and the quotation given by appellants (Appellants’ 
Br., p. 31) was in response to an argument by counsel for the 
Federal Maritime Board as to the scope of the Board’s duty to make 
findings under its governing statute. 
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the Fifth Amendment—even though American-Ha- 
waiian is not now exercising that right. (P. 11, supra). 
Cf. Cook Cleland Catalina Airways V. CAB, 90 US. 
App. D.C. 220, 195 F. 2d 206 (1952). To the extent 
that this argument is intended as something more than 
a restatement of the appellants’ basic standing argu- 
ment and is meant to go to the purported necessity of 
a hearing, it is completely answered by Eastern Air- 
lines, Inc. v. CAB, 87 U.S. App. D.C. 331, 185 F. 2d 
426 (1950), vacated as moot, 341 U.S. 901 (1951). That 
was a case in which an air carrier, holder of a certifi- 
cate of public convenience and necessity that is of at 
least equal dignity with the non-exclusive franchise 
claimed by American-Hawaiian, was subjected by the 
Civil Aeronautics Board to increased competition by 
another carrier without any hearing having been held. 
This Court said: “Eastern is complaining of damage 
by competition which it says was made possible by un- 
authorized administrative action. The Constitution 
does not guarantee protection against such damage.” 
Id. at 334, 185 F. 2d at 429. 


2. American-Hawaiian says that it was advised by 
‘the Secretary of the Treasury”’ that it would be given 
a hearing and therefore it must receive a hearing, by 
analogy to the principle that an agency must abide by 
its own regulations. A reading of the documents sent 
to American-Hawaiian by the Commissioner of Cus- 
toms and the Assistant Secretary of the Treasury, 
however, reveals that American-Hawaiian received 
precisely the opportunity to submit documents and 
present oral argument that was promised. Thus, the 
‘Assistant Secretary of the Treasury said merely that 
“the Commissioner [of Customs] is communicating 
with you on the manner in which he intends to give you 
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further opportunity to present your views.” (J.A. 
101). And the Commissioner of Customs invited coun- 
gel for American-Hawaiian “‘to appear informally be- 
' fore me... to present such arguments and documents 
as bear on the eligibility’ of the ship for which an 
application for documentation had been received, and 
: he advised explicitly that ‘‘no formal hearing will be 
| held.”” (J.A. 101). There was no departure by the 
responsible government officials from the rules they 
| voluntarily laid down for their own conduct. How 
' they considered the material submitted is, of course, a 
| matter with which this Court may not concern itself. 
United States v. Morgan, 313 U.S, 409, 421-22 (1941). 


CONCLUSION 
_ For the foregoing reasons, the judgment of the Dis- 
trict Court dismissing the appellants’ complaints 
should be affirmed. 
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The appellants’ reliance in their Reply Brief upon 
this Court’s opinion in Whitney Nat’l Bank v. Bank 
of New Orleans & Trust Co., Nos. 117,672 ete., decided 
August 14, 1963, is misplaced. 


The Court in Whitney Bank recognized the govern- 
ing principle declared in Alabama Power Co. v. Ickes, 
302 U. S. 464 (1938), upon which appellees rely, i.e., 
‘that one who has no contractual or statutory right 
to be free of competition, and no property right which 
would be infringed thereby, has no standing to chal- 
lenge federal administrative action which simply in- 
creases the amount or effectiveness of competition.’’ 
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Slip op. p. 14. Because the Court found that the 
charters of the state bank complainants were ‘“Couarded 
by a combination of specifically applicable federal and 
state statutes,” it concluded that in the circumstances 
of the Whitney Bank case they had a statutory right 
to be free of illegal competition and that since the 
challenged federal administrative action allegedly au- 
thorized such competition, they had standing to seek 
review. Slip op., p. 17. 


This ease, however, is not one of enfranchising new 
competition, as were Whitney Bank and Frost v. Cor- 
poration Comm’n, 278 U. §. 515 (1929), described by 
this Court in the Whitney Bank case as dispositive 
of the question of standing there posed, slip op., p. 17. 
The most the appellants can assert is that Sea-Land 
will be better able to continue to engage in competi- 
tion with them by reason of its use of certain ships 
that have been documented by the responsible federal 
officials. Sea-Land is already in full competition with 
the appellants, and its operating rights are not en- 
larged by the action challenged here. Moreover, 
neither the steamship nor the railroad appellants have 
any right, statutory or otherwise, to be free from the 
competition of Sea-Land. Accordingly, application of 
the general principle declared in Alabama Power and 
recognized in Whitney Bank requires a conclusion of no 
standing in this case because neither the appellants’ 
right nor the challenged administrative action is of 
the requisite character. 


In the end, the appellants are forced to continue 
to maintain that those provisions of Section 27 of 
the Merchant Marine Act of 1920 that forbid use of 
foreign-built ships in the coastwise trade are designed 
to protect them as competitors in the coastwise trade. 
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As shown in the main briefs of the appellees (Dillon 
et al. Br. pp. 18-32; Sea-Land Br., pp. 14-22), the 
amended Section 27 in this aspect does not protect or 
purport to protect coastwise operators from competi- 
tion among themselves, and a decision to document a 
vessel that may be more economical to operate is no 
more to be reviewed at the behest of a competitor than 
would be a favorable tax ruling, an exemption from 
some economically burdensome requirement such as 
registration under the Securities Act of 1933 or, as in 
Alabama Power Co. v. Ickes, supra, and Kansas City 
Power & Light Co. v. McKay, 96 U. S. App. D.C. 273, 
225 F. 2d 924 (1955), cert. denied, 350 U. S. 884 (1955), 
the making of a government loan. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,753 
THE PENNSYLVANIA RAILROAD CO., et al., Appellants 


ve. 


C. DOUGLAS DILLON, et al., Appellees 


No. 17,755 
AMERICAN UNION TRANSPORT, INC., Appellant 
Ve 
C. DOUGLAS DILLON, et al., Appellees 


No. 17,756 
AMERICAN-HAWAIIAN STEAMSHIP CO., Appellant 
v. 
C. DOUGLAS DILION, et al.,; Appellees 


No. 17,764 
SEATRAIN LINES, INC., Appellant 
Vv. 
C. DOUGLAS DILLON, et al., Appellees 


ON APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES SECRETARY OF THE 
TREASURY, COMMISSIONER OF CUSTOMS AND 
BUREAU OF CUSTOMS 


COUNTER-STATEMENT OF THE CASE 


1. Nature of the action. This action was commenced by 
appellant Seatrain Lines » Inc., a common carrier by water in 
the coastwise trade, against the Secretary of the Treasury, the 
Commissioner and Bureau of Customs, and Sea=Land Service, Inc., 
an alleged competitor of Seatrain, for a declaratory judgment 


that the action of the Commissioner of Customs in documenting 
two vessels with coastwise privileges was in violation of the 
provisions of Section 27, Merchant Marine Act of 1920, 41 Stat. 
999, 46 U.S.C. § 883, as amended by Public Law 86-583, 74 Stat. 
321, and for injunctive relief restraining the operation of 
such vessels in the coastwise trade. Seatrain also alleged 
that it had been denied an administrative hearing on the docu- 
mentation of these vessels to which it was entitled by statute, 
and it prayed for a judgment ordering such Government officials 


to grant appellant a "full and complete" hearing on the 

eligibility of the vessels for such documentation (3.A. 2-4, 

11-12). ae 
Appellant American Union Transport, Inc., & common carrier 


by water in the coastwise trade, and an alleged competitor of 
Sea-Land (J.A. 69, 70), was granted leave to intervene (J.A. 68, 
74). Appellant's complaint and prayer for relief were sub- 
stantially the same as that of Seatrain, except that American 
Union made no claim of legal right to an administrative hearing 
(3. A. 69-73). : 
Appellants Pennsylvania Railroad Company and other. rail- 
roads, common carriers providing transcontinental services r 
and alleged competitors of Sea-Land for traffic moving between 
the east and west coasts of the Unitéd States and also between 
the east and Guif coasts (J.A. 78-80), were granted leave to 
intervene (J.A. 75, 85). Appellants' joint complaint and 
prayer for relief were substantially the same as that of 
Seatrain except that, as American Union, the railroads made 


no claim of legal right to an administrative hearing (J.A. 78-84). 
a ae 


Appellant American-Hawaiian Steamship Company, a common 
carrier by water in the intercoastal steamship trade, and an 
alleged competitor of Sea-Land (J.A, 88-89), was also granted 
leave to intervene (J.A. 87-88, 103). Appellant's complaint 
and prayer for relief was in substance the same as that of 
Seatrain, except that American-Hawaiian alleged, in addition, 
that the action and rulings of the Government officials in 
documenting the vessels with coastwise privileges deprived 
appellant of property without due process of law in violation 
of the Fifth Amendment of the Constitution of the United 
States (J.A. 93), and that the Commissioner of Customs failed 
to follow provedures established by him for the conduct of a 


hearing on the eligibility of the vessels for documentation 
(J.A. 93-96). 


2. The statutory and re tory bac und. Section 27 
of the Merchant Marine Act of 1920, as amended, forbids on 
penalty of forfeiture, the transportation of any merchandise 
by water, or by land and water, in the coastwise trade in any 
vessel other than one built in and documented under the laws 
of the United States, and owmed by persons who are citizens of 
the United States. It provides further "[t]Jhat no vessel of 
more than five hundred gross tons which has acquired the lawful 
right to engage in the coastwise trade, by virtue of having 
been built in or documented under the laws of the United States, 
and which has later been rebuilt, shall have the right thereafter 
to engage in the coastwise trade, unless the entire rebuilding, 


1/ See infra, Appendix, p. la. 
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including the construction of any major components of the hull 
or..superstructure of the vessel, is effected within the United 
States * # *," The quoted proviso was added by Public Law 
86-583, July 5, 1960, 74 Stat. 321. Section 4 of that Act 
contained a saving clause which read:!' 
This Act shall be effective from the time of | 
enactment hereof: Provided, however, That no 
vessel shall be deemed to have lost its coast- 
wise privileges as a result of the amendments 
made by this Act if it is rebuilt within the 
United States, its Territories #**# * or its 
possessions under a contract executed before 
such date of enactment and if the work of 
rebuilding is commenced not later than twenty- 
four months after such date of enactment. 
The provisions of the Act of July 5, 1960, were reflected 
2] i 
in regulations of the Bureau of Customs, which also provided 
that no vessel of more than 500 gross tons which had been 
rebuilt and had thereby lost its coastwise privileges could 
be documented for or permitted to engage in the coastwise trade. 
To provide a procedure for establishing that coastwise privileges 
had not been lost by a vessel which had been rebuilt under 
circumstances which would result in such loss under the provisions 
of Public Law 86-583, but for the saving provision of Section 4 
of that Act, section 3.28(d) of the regulations of the Bureau 
was amended to provide that the vessel omer, in support of a 
claim that coastwise privileges. had not been lost, "shall submit 


to the collector of customs concerned with the other papers 


2/ 19 C.F.R.  suereaed Ed., Jan. 1, 1961) § 3.8(f). See infra, 
x] Pp. . i 


3/ Id., §33.28(d). See infra, Appendix, p. 3a. 
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4 
required by paragraph (b) of this dss certified copy of 


the contract for rebuilding, showing the date of execution, and 

a certificate of the builder showing the date the work of rebuilding 
commenced and the date upon which such work was completed. In 
connection with Public Law 86-583, the Commissioner of Castoms 

had also ried that when a contract for the rebuilding of a 

vessel executed before July 5, 1960, was assigned after that 

date to one who was not a party to the original agreement, the 
contract could no longer be regarded as one executed before 
enactment of the Act of July 5, jose” 

3. The facts of this case. Appellants Seatrain, by letter 
dated June 15, 1962, and American-Hawaliian, by letters dated 
June 18 and July 12, 1962, advised the Commissioner of Customs 
that in their view the vessels NEW ORLEANS and SAN JUAN, which 
were being converted into containerships with foreign-built 
midbodies, and which were then owed by T. J. Stevenson and 
Company and Skarship Corporation, respectively, were not entitled 
to documentation with coastwise privileges because the rebuilding 
had not been done under bona fide contracts entered into prior 
to July 5, 1960, and, accordingly, the rebuilding was not within 
the saving clause in Section 4 of Public Law 86-583. The gist 
of appellants' position was that the contracts. which Stevenson 
and Skarship had with two American shipyards prior to July 5, 

i “These papers consisted of a certificate of specifications — 
of the work performed on the vessel, showing the place where 

such rebuilding was effected, and a certificate aIlustrating 

the extent of the work performed. 19 C.F.R. (Revised Ed., 

Jan. 1, 1961) § 3.28(b). 

of ee 55347; 26 F.R. 2641, March 29, 1961. See infra, Appendix, 
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1960, for the rebuilding of T-2 tankers did not contemplate the 
rebuilding of the particular vessels or any vessels into con- 
tainerships; that Sea-Land Service, Inc., had financed the 
rebuilding of these vessels for its own ultimate use and was 
the real party in interest; and that the rebuilding of the 
named vessels under such contracts worked a novation or at 
least amounted to:a transfer of the contracts to Sea-Land. 
Appellants requested a full investigation andchearing with 
opportunity to examine witnesses prior to the adssuance of any 


coastwise privileges for these vessels (J.A. 14-17, 18-29, 30- 
55). 


Following a conference on this matter at the Bureau of 


Customs, at which Seatrain and fmerican-Hawaiian were repre- 
sented, the Commissioner, in a letter dated July 13, 1962, 
advised each of these appellants that he had given "careful 
consideration" to the statements and allegations submitted by 
them, and that in his opinion, even accepting all of the state- 
ments as factual, they did not set out a sufficient basis for 
holding that the rebuilding of either vessel was not within 

the saving clause (J.A. 57-58). He stated that, sinc’ the 
language of the statute did not prbhibit changes in the contract 
after the date of enactment, it was the Bureau's position that 
Congress did not intend to have such .contracts "Prozen into 
unalterable form at the date of enactment"; that Congress did 
not expressly preclude agreements respecting the disposition of 
vessels after rebuilding; and that, accordingly, the Bureau did 
not consider that, in enforcing the law, it was required "to 
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compel those who have made such agreements into going forward to 
completion without change and without seeking such financial 
assistance as might be available to them, whatever the source" 
(J.a. 58). 

The Commissioner set forth the Bureau ruling that the 
sale of a vessel to a qualified citizen after rebuilding under 
a proper contract and documentation in the contract ownerss 
name, would not affect the vessel's coastwise privileges; that 
the vessel need not have been omned by the contract owner at 
the time of the execution of the conversion contract; that a 
conversion contract could be amended after July 5, 1960, to 
provide for changes in construction details; and that an agree- 
ment for sale of the vessel after conversion which had been 
entered into before the conversion was complete would not affect 
the vessel's coastwise privileges. He stated further that the 
Bureau's ruling respecting the assignment of conversion contracts 
was intended to preclude those who had entered into mere paper 
contracts from seeking the protection of the saving clause in 
Public Law 86-583 (J.A. 58-59). 

In the Commissioner's view the parties to the contracts 
were "substantial and respectable"; there was "no reason to 


believe that the contracts as entered into before July 5, 1960, 


were anything but bona fide"; and that there was tho necessity 


for inquiring into the circumstances surrounding any loan or 
financial transaction between the parties" (J.A. 59). 
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With respect to appellants' request for a hearing, the 


Commissioner expressed the view that a formal agency hearing 
with compulsory production of evidence and cross-examination 
was not required by Section 5 of the Administrative Procedure 
Act; that the documentation of a vessel was "not an adversary 
proceeding or a rule-making matter of ganeral applicability" 
but was a matter "between the Bureau and the applicant"; that 
the public business of registration of vessels would be 
"seriously impeded" if every "potential competitor" could 
require a formal public hearing before each documentation or 
renewal; and that in any event it was doubtful that appellants 
had standing to require a hearing since they did "not have a 
direct interest but merely a collateral interest" (J.A. 59). 
The Commissioner further stated that, although appellants 
would not be given the formal hearing requested, he was willing 
to meet with them and to consider any material they wished to 
submit orally or in writing; and that, while he would be glad 
to notify them when he received an application for redocumenta~ 
tion of either or both of the vessels as rebuilt, the applica- 
tion would not be delayed but would be acted upon “in due 
course" (J.A. 60). 

On July 20 and July 23, 1962, Seatrain and American-Hawaiian, 
respectively, wrote to the Secretary of the Treasury setting 
forth their position with respect to the eligibility of these 
vessels for documentation; stating that Sea-Land proposed to 
purchase the vessels from Stevenson and Skarship, and that their 
use by Sea-Land would give that company 4 competitive advantage; 
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protesting the Commissioner's position as set forth in his 
letter of July 13, 1962; and demanding a public evidentiary 


hearing before the issuance of coastwise privileges for these 
vessels (J.A. 60-66, 97-100). 


By telegram dated August 6, 1962, the Assistant Secretary 
of the Treasury replied: 


% # # The Commissioner of Customs informs me that 
application for the documentation of the NEW 
ORLEANS has now been received by the Bureau. I 
have advised him to consider this application 
with due regard to the interests of all steam- 
ship companies which believe that they would be 
adversely affected by the granting of documenta- 
tion. The Commissioner is communicating with you 
on the manner in which he intends to give you 
er oppor resen our views. nder 

@ applicable regulations, 220, e 
Commissioner of Customs has responsibility for 
documentation of rebuilt vessels under Public Law 
86-583. Therefore he has responsibility for the 
consideration of the questions of eligibility 
which you have raised. I can assure you that 
these questions will be fully examined @J.A. 101). 
(Emphasis supplied.) 


By telegram dated August 7, 1962, the Commissioner of 
Customs advised Seatrain and American-Hawaiian: 


* * # Application has been received for documenta- 
tion-in the coastwise trade of the vessel NEW 
ORLEANS. You are invited as attorneys for the 
American Hawaiian Steamship Company to appear 
informally before me on August 9 at 3- oom 
B05 2106 t Street Northwest Washington DC to 
present such arguments and documents as bear 
on the eligibility of the NEW ORLEANS under Sec- 
tion 4 of Public Law 86-583 for documentation in 
the coastwise trade. 
Your appearance is invited so that the Bureau may 
have all pertinent facts and views presented to 
4t beBore acting on the application. After your 
4nformal appearance I will make such additional 
investigation if as 1 deem necessa or the 

y for documen on 0 e ORLEANS. 


e 

No formal hearing is required under the Administrative 
rocedure Act or any other statute before documenting 

a vessel in the coastwise trade and no formal hear 

will be held (J.A. 67, 101). (Emphasis supplied.) 


-9- 


The following day American-Hawaiian advised the Assistant 


Secretary by telegram that the Commissioner had rejected its 
request for a formal hearing, and it requested a “proper 
hearing" (J.A. 102). ; 

On August 9, 1962, Seatrain and American-Hawaiian appeared 
at the Commissioner's office and presented facts, documents 
and arguments on their position in opposition to the documenta- 
tion, and the Commissioner then announced his decision that 
the vessels were entitled to coastwise privileges. (J.A. 10- 
11, 94-95). | 

On August 10, 1962, the NEW ORLEANS was documented in 
the ownership of T. J. Stevenson and Co., Inc. Subsequently, 
4t was sold to Sea-Land, was redocumented as the ELIZABETHPORT, 
and is being operated by Sea-Land. On September 7, 1962, the 
SAN JUAN was documented in the ownership of Skarship Corpora- 
tion. Thereafter it was sold to Sea-Land, which is operating 
it (App. Br. 3, fn. 5).2 

4, The proceedings below. Seatrain commenced this action 
on October 10, 1962. The essence of each complaint is the 
allegation that the documentation of these vessels in the coast 
wise trade permits them to be operated in competition with 
appellants to appellants' irreparable injury (J.A. 11, 73, 83> 
93). 

Appellees moved to dismiss the complaints on the grounds 
that (1) appellants lacked standing to challenge the action of 
the Secretary of the Treasury and the Commissioner of Customs 


8/ The designation "App. Br." refers to appellants' brief 
on appeal. 
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in documenting vessels for participation in the coastwise trade, 
on the authority of Kansas City Power & Light Co. v. McKay, 96 
U.S. App. D.C. 273, 225 F. 2a 924, certiorari denied, 350 U.S. 
884; and (2) appellants had not been denied any hearing to 
which they were legally entitled (J.A. 74, 84, 85-86, 103- 

104). 

The district court, without opinion, granted appellees' 
motions and dismissed the complaints (J.A. 104). This appeal 
followed. 

STATUTES AND REGULATIONS INVOLVED 

The pertinent statutory and regulatory provisions are set 

forth in the Appendix, infra, pp. la-4e. 
SUMMARY OF ARGUMENT 
I 

Appellants have no standing to challenge the action of 
the Commissioner of Customs in documenting vessels in the 
coastwise trade either as persons who have suffered a "legal 
wrong," or as persons "adversely affected or aggrieved by 
such action within the meaning of any relevant statute" under 
Section 10 of the Administrative Procedure Act, 5 U.S.C. 1009. 

Since appellants! sole interest is to be free from lawful 
competition, and since they have no legally enforceable right 
thus to be free, they have no standing to maintain this suit. 
Kansas City Power & Light Co. v. McKay, 96 U.S. App. D.C. 273, 
225 F. 2a 924, certiorari denied, 350 U.S. 884. As operators 
in the coastwise trade, appellants have no monopoly. They 


ee ie es cee ARR ee ee eer tate 
x By order dated April 17, 1963, this Court consolidated 
e appeals in Nos. 17,753, 17,755, 17,756 and 17,764. 
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are subject to competition from the operation of vessels by 
Sea-Land Service, Inc., and others, and within this operation 
they are also subject to the competition of vessels rebuilt 
foreign or with foreign midsections by reason of various 
statutes. An increase in such lawful competition through 
alleged invalid administrative action cannot confer standing 
to challenge the agency action. United Milk Producers of N.J. 
vy. Benson, 96 U.S. App. D.C. 227, 225 F. 2d 527. | 
Appellants' argument that they have a legally enforceable 
right because Congress intended to protect them from the 
competition of which they complain, fails for lack of support 
in any relevant statute. The object of the registering and 
enrolling acts, which go back to the First Congress, was a 
broad national purpose to encourage American trade, navigation 
and shipbuilding; and any legal rights to compel compliance 
therewith rested in the public at large. The legislative history 
of Section 27 of the Merchant Marine Act of 1920‘shows that 
Congress did not intend in such Act to deal generally with, or 
to change, the coastwise laws or coastwise shipping. On the 
contrary, the primary objective of the Merchant Marine Act of 


1920 was to build a merchant marine capable of taking its place 


in foreign trade, through disposition of the Government's war- 

time fleet to private parties, and provisipns for the. operation 

and maintenance of that fleet in competition with the’ world. Sen. 

Rept. No. 573, 66th Cong., 2d Sess., p. 1. In such provisions 

Congress was also concerned with benefiting American shipyards. 
And particularly was this true in the passage of amend- 

ments to Section 27 of the Act in 1956 (0 Stat. 544) and in. 
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1960 (74 Stat. 321), which require that vessels rebuilt for 

the coastwise trade be rebuilt in American shipyards. The 
legislative history of such amendments, under the latter of 
which appellants claim illegal action by the Commissioner, make 
it crystal clear that prohibiting foreign rebuilding was for 
the benefit of the American shipbuilding industry. There is no 
evidence of any preoccupation by Congress with a desire to 
protect coastwise operators from competition, inter se. 

In complete answer to the separate argument of appellant 
American-Hawaiian Steamship Company that it has standing in 
this case based on a property right "in the nature of a fran- 
chise” protected by the Constitution, this Court has held that 
a person has no constitutionally-protected right to be free 


from increased competition allegedly caused by invalid adminis- 


trative action. Eastern Airlines, Inc. v. C.A.B., 87 U.S. App. 
D.C. 332, 185 F. 2d 426, vacated as moot, 341 U.S. 901. Con- 
sequently, appellants have no basis upon which to claim a 
legally enforceable right by virtue of which they have suffered 
a "legal wrong.” 

Nor by the same token do they show that they are persons 
“adversely affected or aggrieved within the meaning of any 
relevant statute’ to give them standing under Section 10(a) 
of the Administrative Procedure Act, 5 U.S.C. 1009(a). That 
Act was declaratory of existing law. Kansas City Power & Light 
Co. v. McKay, supra; Attorney General's Manual on the Administra- 
tive Procedure Act, pp. 95-96. This makes it necessary for a 
person who, like appellants here, is seeking to be free from 
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competition to find a basis in a relevant statute for his claim 


that he is adversely affected or aggrieved. In other words, he 
must point to a relevant statute which gives him the requisite 
interest, apart from the mere fact of competition, to maintain 
an action for judicial review. ‘This appedlants have not done, 
and cannot do. And it follows, that the Administrative Pro- 
cedure Act does not, therefore, support their claim of standing. 
a 

Appellants! claim of entitlement.to a formal evidentiary 
hearing is likewise without merit. The Administrative Procedure 
Act requires such a hearing only in the case of "adjudication 
required by statute to be determined on the record after oppor- 
tunity for an agency hearing." 5 U.S.C. 1004. Since there is 
no statutory or regulatory requirement for a record hearing on 
applications for the documentation of vessels in the coastwise 
trade, appellants cannot qualify under that statute. First 
National Bank v. First Federal S. & L. Assn., 96 U.S. App. D.C. 
194, 225 F. 2d 33. Neither do considerations of constitutional 
due process require a hearing, since, as noted, appellants have 
no constitutionally-protected right to be free from competition. 
Appellants cite no applicable legal authority dn support of 
their contention that they are entitled to a formal, or "Pull 
and fair," administrative hearing, and we know of none. 
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ARGUMENT 
I 
APPELLANTS HAVE NO STANDING TO CHALLENGE 
THE ACTION OF THE COMMISSIONER IN DOCU- 
MENTING VESSELS IN THE COASTWISE TRADE 


A. No Enforceable Legal Right of Appellants 
Has Been Invaded. 


Appellants! attempt to challenge the action of the Commis- 
sioner in documenting the NEW ORLEANS and the SAN JUAN involves 
no more than an effort to be free from lawful competition, and 
4t is established that, without more, this is insufficient to 
give appellants standing to maintain this suit. For they have 
no legally enforceable right to be free from such competition. 
Alabama Power Co. v. Ickes, 302 U.S. 464, Tennessee Electric 


Power Co. v. 1.V.A., 306 U.S. 118, and Kansas City Power & 


L + Co. v. McKay, 96 U.S. App. D.C. 273, 225 F. 2a 9e4, 
certiorari denied, 350 U.S. 884. 


In the Alabama Power case, an electric power company sought 
to restrain Government officials from lending and granting funds 
to certain municipalities in aid of the construction of municipal 
light and power plants, on the grounds that the statutes under 
which the officials purported to act were unconstitutional and, 
in any event, the action of the officials was not within their 
statutory authority. The power company alleged that it would 
suffer injury through loss of business resulting from the 
establishment of rival and competing electric plants of the 


municipalities. 
Pointing out that "these municipalities have the right 


under state law to engage in the business in competition with 
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petitioner, since it has been given no exclusive franchise," 
and that "if its business be curtailed or destroyed by the 
operations of the municipalities, it will be by lawful 
competition from which no legal wrong results" (320 U.S. at 
480), the Supreme Court held that the power company's claim 

of injury "presents a clear case of damnum absque injuria" 
(Id., at 479), and that in such circumstances the company 

was without standing to challenge the validity of the contracts 


governing the loans and grants. 


The Alabama Power rule was followed. by the: Supreme Court in 


Tennessee Electric Power Co. v. T.V.A., supra, and by this 
Court in Kansas City Power & Light Co. v. McKay, supra. With- 
out question, the Kansas City case is controlling. here, and 
robs appellants' arguments on standing of all merit. There, 
electric utility companies sought declaratory and injunctive 
relief restraining the Secretary of Interior and ether Government 
officials, including the Administrator of the Southwestern 
Power Administration (SPA), from carrying out a federally 
supported power program involving the lending or disbursing 
of Government funds to SPA or to certain power cooperatives 
which would enable them to compete with appellants. The 
gravamen of the complaint was that the proposed actions of 
those officials were in excess of their authority and viola- 
tive of specified statutory restrictions. Looking to the 
rule of the Alabama Power case, as applied by the Supreme 
Court in Tennessee Electric Power C v. T.V.A., supra, 
this Court held that the utility companies' claim of injury 
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from lawful competition gave them no standing to challenge the 
validity of the governmental action. The Court said: 


It is indisputable that the essence of 
Plaintiffs! complaint is the competition which 
they will suffer if the Government's contracts 
are carried.out. They can claim no other 
interest or injury. The defendants have“not 
undertaken to regulate them in any way. They 
have not been ordered to abandon any of their 
activities or to forego the expansion programs 
planned by them. They have not been subjected 
to any obligation or duty. Their sole interext 
and objective is to eliminate the competition 
which they fear. Controlling decisions of 
the Supreme Court, dealing with other electric 
power contracts of the Federal Government, 
establish that an interest of this kind is 
not sufficient to enable them to sue to enjoin 
execution of the power contracts and program 
of the Government. * * * (225 F. 2d at 928.) 


* * # appellants point to no provision in 
their charters which purports to grant them 

. @ monopoly or to protect them from competition 
by a Federal instrumentality, with the result 
that they have no basis for asserting that 
the competition which will be provided by 
SPA's activities is ilzegal as to them. #* * *# 
(225 F. 2d at 949.) x Mab ce 


That language is equally applicable to the present case. 
Appellants' sole interest 1s in the elimination of competition. 
And not only do coastwise operators have no monopoly of 
operation, but they are subject to the competition of foreign- 
built or rebuilt vessels by reason of various statutory 
Bene The mere fact that such lawful competition 
has been made more injurious through alleged invalid agency 
action is not sufficient to give appellants standing. United 


OS ee ec a a I 
10/ See Sections 18 and 22 of the Merchant Marine Act of 1920, 

U.S.C. 808 and 13, respectively, as referred to in Section 27 
of that Act, 46 U.S.C. 883; and the saving clauses in Sections 
4 of the Acts of July 14, 1956, 70 Stat. 544, and July 5, 1960, 
74 Stat. 321. 

Section 18, which admitted to coastwise trade certain 
foreign-built vessels and vessels.purchased, chartered or leased 
‘ (Fn. cont'd. on p. 18.) 


Milk Producers of N.J. v. Benson, 96 U.S. App. D.C. 227, 225 


F. 2d 527. 
Appellants attempt to avoid the impact of these decisions 


by maintaining that, unlike the situations there, Congress here 
intended to protect appellants from the competition of which 
they complain by the statutory prohibition against the use of 
foreign-built vessels in the coastwise trade, a that as a 
result the competition, as to them, is illegal. In other words, 
appellants argue that Congress gave them a legally enforceable 
right to be free of competition from these vessels. retevant 


statute supports this position. 


on . from p. * 

rom the Shipping Board, was a continuation of earlier statutory 
provisions; and it was agreed to by the Senate without debate. 
59 Cong. Rec. 6857. Section 22 repealed an earlier grant of 
limited authority to the Shipping Board to permit vessels of 
foreign registry and foreign-built vessels admitted to American 
registry to engage in the coastwise trade; and it provided: 
"all foreign-built vessels admitted to American registry, owned 
on February 1, 1920 by persons citizens of the United States 
and all foreign-built vessels owned by the United States on 
June 5, 1920, when sold and owned by persons citizens of the 
United States may engage in the coastwise trade so long as they 
continue in such ownership * * *," 


11 Appellants also appear-to argue that this case is dis- 
shable from the Alabama Power Company. case, and the 
other above-cited cases which follow it, because the statute 
under which the Commissioner here purported to act, unlike the 
statutes in those cases, prohibited the very conduct authorized 
by him (App. Br. 23). This is a distinction without a difference; 
for the gist of the complaints in all of the cases is that the 
governmental action was illegal. And it is pertinent to note 
that in the Kansas Ci ease one of the contentions by the appel- 
lants was tha e “congressionally-imposed restrictions on 
SPA's activities have been violated, contrary to the provisions 
of the Flood Control Act of 1944." 225 F. 2d at 947.. 


There is no doubt that it has long been the national policy 
to restrict the operation of foreign-built vessels in the coast- 
wise trade. But this was, likewise, true of the registration 
of vessels for foreizn trade. 

The: initial registering and enrolling acts, passed by the 
First Congress generally provided for the registry or enrollment 
of any ship or vessel built within the United States, and 
belonging wholly to a citizen of the United States, or not 
built within the United States but after a specified date 
belonging, and continuing to belong, to a citizen of the United 


States. The acts further stipulated that such registered and 


enrolled vessels and no others were deemed vessels of United 

States entitled to the privileges pertaining thereto. Act of 
September 1, 1789, 1 Stat. 55, 60; Act of December 31, 1792, 

1 Stat. 287-288; Act of February 18, 1793, 1 Stat. 305. 

The purpose of a register is to declare the nationality 
of a vessel engaged in trade with foreign countries, and to 
enable her to assert that nationality wherever she may be. 

The purpose of an enrollment is to show the national character 
of a vessel engaged in the coastwise trade and to enable such 
vessel to procure a license for operation in that trade. 
Anderson v. Pacific Coast 8.S. Co., 225 U.S. 187, 199. 

In considering the purpose and objective of the registering 
and enrolling acts, the Supreme Court in Old Dominion Steamship 
Co. v. Virginia, 198 U.S. 299, 307, quoting from the Commentaries 
of Chancellor Kent, said: 


The object of the registry acts is to encourage 
our own trade, navigation, and shipbuilding, by 
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granting peculiar or exclusive privileges of 

trade to the flag of the United States, and 

by prohibiting the communication of those 

immunities to the shipping and mariners of 

other countries. These provisions are well 

calculated to prevent the commission of fraud 

upon individuals, as well as to advance the 

national policy. The registry of all vessels 

at the custom house, and the memorandums of 

the transfers, add great security to title, 

and bring the existing state of our nativa- 

tion and marine under, the view of the General 

Government. * * * 

From this 1t seems clear that the purpose of limiting 
registry and enrollment in principal part to vessels built in 
the United States was a broad national one designed to build 
up an American merchant marine. There is no evidence that 
Congress was particularly concerned with protecting coastwise 
operators from competition. In other words, there 4s nothing 
fairly indicating that Congress intended to confer upon such 
operators a legally enforceable right to be free from the 
competition of foreign-built vessels. All such rights as 
existed to the exclusion of foreign-built vessels from our 
domestic or foreign trade rested in the public at large. 

Moreover, coastwise operators have never been entirely 
free from the competition of foreign-built vessels. From the 
time of the first enactments cited above, Congress has made 
exceptions under which foreign-built vessels could be operated 
in our coastwise trade. These included foreign-built: vessels 
owned by citizens of the United States:on a specified date 
(Act of September 1, 1789, 1 Stat. 55, 60); those captured 


in war by citizens, or adjudged forfeited for a breach of the 


laws of the United States, and wholly owned by a citizen (Act. 
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of December 31, 1792, 1 Stat. 287, 288; Act of February 18, 

1793, 1 Stat. 305); those wrecked on the coasts of the United 

States and purchased and repaired by citizens of the United 

States (Act of December 23, 1852, 10 Stat. 149; Act of 

February 24, 1915, 38 Stat. 812); those purchased, chartered 

or leased from the Shipping Board (Act of September 7, 1916, 

39 Stat. 730); those admitted to coastwise trade by the 

Shipping Board during the First World War (Act -of October 6, 

1917, 40 Stat. 392); and those admitted under Sections 18 and 

22 gf the Merchant Marine Act of 1920 (see supra, p, 17, fn. 10). 
The statute which was the direct forerunner of Section 

27 of the Merchant Marine Act of 1920 was the Act of February 17, 

1898, 30 Stat. 248, which provided that "no merchandise shall 

be transported by water under penalty of forfeiture thereof 

from one port of the United States to another port of the United 

States, and directly or via a foreign port, or for any part 

of the voyage, in any other vessel than a vessel of the United 

States." Since it is clear from the language of the early 

statutes that a "vessel of the United States" was one docu- 

mented under the laws of the United Seates exceptions for 


the aa of foreign-built vessels in the coastwise trade 
1 


continued. And, accordingly, it would seem that there cannot 
be found by implication any intention on the part of Congress 


to give coastwise operators an enforceable right to be free 


2/ “Ect of September 1, 1769, 1 Stat. 55, 60; Act of December 31, 
$2, 1 Stat. 287, 288; Act of February 18, 1793, 1 Stat. 305. 


13/ See also White's Bank v. Smith, 74 U.S. 646, 655-656. 
14/ See 36 Op. A.G. 302, 306-307, 310, 3137314. 
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of competition from foreign-built vessels when Congress at no 


time gave them any true monopoly in this respect. 

Turning then to Section 27 of the Merchant Marine Act of 
1920, upon which appellants base their claim of an enforceable 
legal right in this suit, we find that similar considerations 
apply. That section reenacted the provisions of the Act of 
February 17, 1898, supra, with certain changes discussed below. 

It extended the prohibition to cover transportation "by water, 

or by land and water" because the Attorney General had construed 
the Act of February 17, 1898, as applying to a voyage entirely 

by water between ports of the United States (30 Op. A.G, 3), and 
in the view of Senator Jones, Chairman of the Senate Combi ttee on 
Commerce which added this section to the bill, the act, properly 
construed, covered transportation both by land and by dand and 
water. 59 Cong. Rec. 7348. Section 27 also confined the coastwise 
trade to vessels "built in and documented under the laws of the 
United States and owned by persons who are citizens of: the United 
States. ue But Congress did not intend in this section, or in the 
Merchant Marine Act generally, to make any change in the coastwise 


laws. This is plain from the following statement by Senator Jones: 


* * * There is nothing in this bill that deals 
with-the coastwise laws or coastwise shipping 

except the provisions extending the application 

of the coastwise laws to the Philippine Islands, 

or to the island possessions of the United States, 
and to the provisions to prevent evasion of 
the coastwise laws to which I referred yesterday 15/ 


l4a/ 41 Stat. 999. 


15/ This evasion, which the Senator sought to correct by an 
amendment to Section 27, was illustrated by the Canadian Steam- 
ship Company's selling a ticket at Seattle for passage to Vancouver 
and another from Vancouver to Skagway, Alaska, when it could not 
sell a ticket direct from Seattle to Skagway under our coastwise 
laws. 59 Cong. Rec. 6811, 7350. 
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# # #, We do not deal in general in this bill 

with-the coastwise laws. They are left just as 

they are; we have not attempted to interfere with 

them. 59 Cong. Rec. 6862-6863. 

And as pointed out by the Attorney General in an opinion 
to the Secretary of Commerce dated June 30, 1930, such dis- 
claimer of any intention to change the coastwise laws in 
connection with the enactment of Section 27 of the Merchant 
Marine Act of 1920 left intact certain exceptions which then 
existed to the use of foreign-built vessels in the coastwise 
trade. 36 Op. A.G. 302, 

While the Merchant Marine Act in Section 22 dealt in a 
very limited fashion with foreign-built vessels in coastwise 
trade, as noted supra (see p. 17, fn. 10), such action offers 
appellants nothing in support of their claim of standing. The 
statement by Senator Edge, on the amendment which became Section 
22 of the Act, which is quoted by appellants at page 22 of their 
prief, was made by him simply in commenting on the various 


sections of the bill and i aha a his approval of a change 
1 


which was made in this section. Moreover, it was preceded 
by the statement that he was not at that time proposing to 
discuss existing coastwise laws. 59 Cong. Rec. 6989. 

As the legislative history of the Merchant Marine Act 
establishes, that Act was primarily concerned with the building 
of an American merchant marine through the sale of the wartime 
I6/ This section (Sec. 24 of the bill) permitted the continued 
operation of certain foreign-built vessels in the coastwise 
trade. As drafted it was unduly restrictive; and Senator Jones 


proposed, and there was adopted without debate, an amendment 
expanding it. 58 Cong. Rec. 6864-6865. 


ee ee 


fleet to private parties, and the development of foreign trade. 
The Senate Committee on Commerce was concerned that: 


For many years the amount of our foreign trade 
carried in ships flying our flag was constantly | 
growing less. It seemed a hopeless task to make 
any effort to remedy the situation. Everyone was 
in favor of an adéquate American merchant marine. 
Political platforms vied with each other in 
declaring for an American merchant marine, built 
in American shipyards by American labor, manned 
by American seamen, flying the American flag and 
carrying American products to eve ort in the 
world, This sounded fine, but it ata not bring ~ 
us a merchant marine. We seemed to be unable to: 
pass any effective legislation, and when the World 
War began less than 10 per cent of our foreign 
trade was being carried in American ships. 

The Commerce Committee takes it for granted 
that every patriotic citizen now wishes to see a 
merchant marine under the American flag large 
enough to carry the major part of our own foressn 
trade and such part of the world's carrying rade 
as may be commensurate with our wea » power: and 
standing among the nations of the world, and that 
whatever is necessary to bring that about they want 
done. We need such a fleet, not only for our com- 
mercial growth but for the Nation's defense in time 
of war and the stability of domestic industry in 
time of peace 17/ * * * (Emphasis supplied.) — 

1 


The bill, which was known as the Greene bill, as it went 
from the House to the Senate dealt solely with the sale and 
disposition of the Government-owned ships. The need for 
extansive amendments, which were made by the Senate Committee 
on Commerce, was explained by the committee as fallows: 

If the sale and disposition of our government 
ships were theconly problem to be met in connection 
with the merchant marine the. Greene bill might well 


be passed with but lf#ttle, if any, amendment. From 
our viewpoint, however, the most important question 


17/ Sen. Rept. No. 573, 66th Cong., 2d Sess., p. 1. 


18/ H.R. 10378. 
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and the most difficult one, is to take care of the 
future of our merchant marine and make it what it 
ought to be. Not only must this be kept in view 
in the disposal of all ships, but we must make 
provision so that they can be operated and main- 
tained in competition with the world. We determine 
it wise to Sabody providions dealing with both of 
these problems in one bill 19/ * * * 


With foreign competition thoroughly organized 
as it is ana the general unfamiliarity of our 
people with shipping, and with our lack of 
organized facilities, it would be worse than 
useless to dispose of these ships without 
extending every aid possible and going as far 
as we can to guarantee their maintenance in 


the world's carrying trade. 20/ 
To accomplish its stated purpose of building an American 


Merchant marine through the disposal of the 2,000 merchant 
vessels then owned by the United gta = and the making of 
provisions which would permit their operation and maintenance 
in competitive foreign trade, the committee for all practical 
purposes rewrote the bill. The amendments included several 
provisions by which the committee hoped that new and up-to-date 
ships would be bwilt, desirable lines established, and regular, 
certain and permanent services maintained, so that the United 


States could take its "proper place in the South American and 
22 


Oriental trades.” Far-reaching power was placed in the 
Shipping Board to make and control rules and regulations 
affecting shipping "and to meet foreign competition." This 
Sen. Rept. No. 573, Supra, pp. 2-3. 
Id., p. 4. 
Id.5 P- 6. 
J. .Id., p. 4. 


was considered necessary if we were to meet "the practices 
2 


and methods of other countries. And one of the most dis- 
cussed sections in the bill, as.reflected by the devates,— 
was the amendment numbered Section 25 which gave tax conces- 
sions to owners operating in the foreign este | 

Moreover, it is important to point out here that, in 
aid of American shipbuilding, such tax concessions were allowed 
only if they were used to construct new Bhips in American 
shipyards. In his support of such amendment, Senator Ransdell 
said that there was an "almost incalculable" amount of money 
invested in American shipyards, that "we ought to find business" 
for these shipyards, and that we “want to keep them going.” 59 Cong. 
Rec. 7342, Thus, Congress was bent on developing our shipping 
in foreign trade and benefiting American shipbuilding in the — 
process. : 

As the foregoing demonstrates, a review of the legislative 
history of the Merchant Marine Act of 1920 convinces that 9 
contrary to appellants’ position, Congress was not concerned 
either in Section 27 of the Act, or in the Act generally, with 
competition in the coastwise trade. : 


23/ id., Pp. 5. 
24/ 59 Cong. Rec. 7335-2345. 


26/ As enacted, this was Section 23. See 41 Stat. 997-998. 
is pertinent to note here that the statement by Senator 
Ran@dell quoted by appellants in their brief (p. 21) was in 
response to a charge that the concessions in the amendment 
for owners operating in the foreign trade made "one rule for 
overseas commerce and another rule for the coastwise trade." 
fo this the Senator pointed out that our coastwise commerce 
had been virtually an American monopoly, but that our foreign 
commerce was ‘80 negligible as to make the tax concession for 
(Fn. cont'd. on p. 27.) 
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But of greater significance in this case are the aey pemeen: 


2 
amendments to Section 27 in the Acts of July 14, 1956, and 


July 5, 1960. Since it is the alleged violation of the latter 
act which subjected appellants to purported unlawful competition, 
appellants must find in that statute the legal right which they 
claim. This they cannot do. For both amendments, which deal 
with the rebuilding of vessels, were obviously enacted for the 
benefit of our American shipyards, and not to protect coastwise 
operators from competition, inter se. 

The 1956 amendment added to Section 27 a proviso that 


‘ 28/ 
ships rebniit foreign would lose their coastwise privileges. 


In a ae words of the Senate committee report, this 
2 
bill, 


making 


applicable 
yards the historic policy of exclusion from the 
coastwise trade which has always applied, with 
certain exceptions, to vessels constructed outside 
the United States. 30/ (Emphasis supplied.) 


on’ . from p. 

operators in that trade an exceptional case. 59 Cong. Rec. 7336. 

Consequently, neither Senator Ransdell nor the Congress was con- 

cerned with competition in coastwise shipping. On the contrary, 

the Senator was stressing that Congress must persuade American 

businessmen "to go into this overseas business” in order to build 

our American merchant marine. Id., 7339. 

26/ 70 Stat. 544, 

ay Public Law 86-583, 74 Stat. 321. 

a Section 4 of that Act was a saving clause exempting vessels 

Which were rebuilt under contracts entered into before the date 

rch enactment and where work was commenced within six months after 
+ date. 


29/ H.R. 6025. 
30/ S. Rept. No. 2395, 84th Cong., 2d Sess., p. 1.. 


Oy = 


As the committee particularly noted, the Comptroller General 
stated that the bill, 


* * % would appear consonant with the spirit and 
purpose of the Merchant Marine Act, 1920 * * # 
which was designed to foster not only a strong 


merchant marine, but also the shipbuild indus 
of the United States. 31/ (Emphasis Supplied. ) 
And the Department of the Navy favored the enactment because, 
Limiting rebuilding work on vessels used 
in the coastwise trade to American ‘shipyards 


would aid this serious distressed indus 
and wo assis e ense in 


ry ° 
its attempts to maintain the mobilization 
capaci of this coun ts 3. 
sis supplied. 


The Committee of the House of Representatives in considering 


this bill was apparently of a like view when it pointed out 

that one of the major reasons for the restrictive historic policy 
to maintain exclusive domestic shipping trade "is the preserva- 
tion of an adequate American shipbuilding and ship repair industry, 
which is so necessary in time of national emergency. 

While the shipbuilding industry and several segments of 
labor supported the bill, a witness representing several steam- 
ship associations opposed it as "unnecessary and possible of 
Preventite repairs of vessels for participation in the. coastwise 
trade. In the same vein the Secretary of Commerce advised 
the Senate committee that if there were a substantial amount 
of rebuilding in foreign yards of vessels for the coastwise 
trade, this could strengthen that trade because the work could 

i/ Id., pp. 2, 5. 
32/ Id., p. 2. 
33/ .H. Rept. No. 2293, 84th Cong., 2d Sess., D. 2. 
BA/ Sen. Rept. No. 2395, supra, Pp. 2. 
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be done at lower cost, and lower capital cost would put the owners 

in a better competitive position; and that, on the other hand, 

4f Congress prohibited the use in coastwise trade of vessels 

rebuilt in foreign shipyards, it could well be that the vessels 

would not be rebuilt in the United States because of the higher 

cost, and neither the shipyards nor the national defense would 

penefit. Apparently the committee was little impressed by 

this statement of competitive advantage to coastwise operators. 

And Congress gave the American shipyards and labor the protection 

which they sought in the prohibition against foreign rebuilding. 
However, the Commissioner of Customs thereafter ruled that 

a documented vessel rebuilt American but with a foreign-built 

mbdbody would not be considered to have been rebuilt foreign 

within the meaning of the 1956 Act. This lead to the passage 

of the Act of July 5, 1960. As the committee reports show, 

this amendment was designed to close the loophole made by the 


customs ruling, a ruling wetee "shipbuilding officials in this 
country viewed with alarm." This amendment prohibited the use 
4a coastwise trade of any rebuilt vessel unless the rebuilding 


"Sncluding the construction of any major components of the hull 
and superstructure of the vessel is effected within the United 
States." But a saving clause, similar to that in the Act of 
1956, exempted vessels rebuilt under contracts entered into prior 
to July 5, 1960, the date of enactment (see infra, Appendix, 
pla). 


35/ iId., p. 7. 


6/ #. Rept. No. 1887, 86th Cong., 2d Sess., p. 3. Sen. Rept. 
Oo. 1279, 86th Cong., 2d Sess., p. 3. 
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Here, as in the 1956 statute which this amendment was designed 


to strengthen, Congress was concerned, not with the competitive 
interests of coastwise operators, but the welfare of American 
shipyards, as is shown by the Report of the House Committee on 
Merchant Marine and Fisheries where it states: : 


The "jumboizing" technique, by which new midbodies 
are inserted * * * has found increasing popularity. 
Conceivably, U.S.-shipbuilders say, it could reach a 
point where only a fractional portion of a vessel: 
would be of domestic construction. 

Your committee is of the opinion that this 
legislation is needed to close the above-mentioned 
loophole in the existing statute and to buttress | 
our traditional national objectives affecting the. 
coastwise trade and the shipbuilding industry. 37/ 


In a memorandum accompanying its letter to the Committee, 
the Treasury Department noted that the bill was "apparently 
dntended to encourage the rebuilding of vessels 6f the United 
States in American shipyards. And the Secretary of Commerce, 
in recommending favorable consideration, commented: 

One of the major objectives of the Merchant | 
Marine Act of 1936 is to foster and maintain 
the shipbuil 4ndustry in the United States 

y plac ‘wor’ e domestic 80 


that the yards will be sustained for mobilization 
and national defense purposes. At the present 


time shi rds in this coun’ need work ve: 
badl ant chanc are recent examples of Tastances 
where, had this proposed legislation been the law, 


additional work might have been generated for 
American shipyards. 39/ (Emphasis supplied.) 


Thus, the evidence is overwhelming that no statute relied 
upon by appellants gives them the legally enforceable right 
necessary to confer standing in this suit. It follows that 
37/ H. Rept. No. 1887, 8th Cong., 2d Sess., P. 3. 

38/ Id., p. 4. 


id., p. 7. 
39/ bake 


their reliance on the Chicago Junction Case, 264 U.S. 258, is 
entirely misplaced, since standing in that case rested upon an 


express provision in the Transportation Act of oy ae giving 


the complainants the necessary legal interest/” And appellants 
can fare no better in their reliance upon Atchison, Topeka & 
Santa Fe Ry. Co. v. Summerfield, 97 U.S. App. D.c. 203, 229 F. 
2a 777, certiorari denied, 351 U.S. 926. There, this Court 
found the requisite interest to confer standing in the sub- 
stantial investments in property which were threatened by the 
alleged illegal agency action. This for the reason that the 
obligations of the investments were imposed by statute which 
required the plaintiffs to carry the mail tendered to them. 
No investment by appellants is in the same category. And, 
further, appellants have no such interest in # fund as the 
plaintiff had in Stark v. Wickard, 321 U.S. 288. 

Nor is there merit in the separate argument of appellant 
American-Hawaiian, that it has a "property right in the nature 
ef a franchise” by reason of the Congressional action limiting 
coastwise trade to American-built vessels, and.that such 
"night" is protected by the Fifth Amendment of the Constitution 
of the United States (Br., p. 33). The short answer to this 
contention is that, as demonstrated, “Congress conferred upon 
appellant no such benefit of protection from competition as 
amounts to a legally enforceable right. And as held by this 
Court in Eastern Airlines, Inc. v. C.A.B., 87 U.S. App. D.C. 
331, 185 F. 2d 426, vacated as moot, 341 U.S. 901, the Constitu- 


tion does not guarantee protection against increased competition 


allegedly made possible by unauthorized administrative action. 
SS 
40/7 Note the Supreme Court's distinction of the Bee Junction 


case in Alabama Power Co. v. Ickes, supra, at page » On 8 
ground. Sap = : 


Moreover, neither Frost v. Corporation Commis&ion, 278 U.S. 
515, nor Wisconsin Bankers Association v. Robertson, 190 F. Supp. 
90 (D.D.C.), aff'd., 111 U.S. App. D.C, 85, 294 F. 2a 714, 
certiorari denied, 368 U.S. 98, which are cited by appellant 
(Br. p. 33), are apposite. In the former, the complainant had 
a franchise granted by the state in consideration of the per- 
formance of a public service, which franchise was exclusive 
against attempts by others to operate in competition without 
a permit or under a void permit, and as such it constituted a 
property right with constitutional protection. The situation 
in the Wisconsin Bankers case was similar. In each of those 


cases the comphaint was against new and unauthorized competition. 


Appellants! situation does not fit this pattern. 

In the final analysis, appellants have no interest other 
than that of being free from lawful competition, and this alone, 
without "statutory aid to standing,” 1s an insufficient interest 
to permit them to challenge the Commissioner's action. 

Power Co. v. Ickes, supra; Tennessee Electric Power Co. ae 
T.V.A., supra; Kansas City Power & Light Co. v. McKay, supra; 
United Milk Producers of N.J. v. Benson, supra; Union National’ 
Bank v. Home Loan Bank Board, 98 U.S. App. D.C. 204, 233 F. 2d 6953 
Benson v. Arthur Schofield, 98 U.S. App. D.C. 42h, 236 F. 2a 719, 
certiorari denied, 352 U.S. 976; Taft Hotel Corp. v. Housing 

and Home Finance Agency, 162 F. Supp. 538 (D. Conn.), aff'd., 

262 F. 24 307 (C.A. 2), certiorari denied, 359 U.S. 967. 


ta 


B. Appellants Have No Standing Under Section 10(a) 
of the Administrative Procedure Act, 5 U.S.C. 1009(a@). 


As we have demonstrated, appellants fail to show that they 
have suffered any “legal wrong." For there is no evidence 
that Congress intended to give them the legal right to enforce 
the provisions of 46 U.S.C. 883. By the same token, and con- 
trary to appellants' assertion (Br., p. 25), none shows that 
it is a person "adversely affected or aggrieved by fagency] 
action within the meaning of any relevant statute" under Sec- 
tion 10(a) of the Administrative Procedure Act, 5 U.S.C. 
1009(a). 

Appellants maintain that to deprive one of judicial review 
under that Act, the legislative intent to forbid Judicial 
review must be, if not specific and in terms, at least clear, 
convincing and unmistakeable, and that the mere fact that 
Congress has not expressly provided for judicial review is 
immaterial, citing the legislative history of the Administrative 
Procedure Act and certain cases dealing with the availability 
of judicial review (Br., pp. 25-26). But we are not here 
concerned with the question of whether "statutes preclude 
judicial review" or whether the "agency action is by law 
committed to agency discretion" in the documentation of vessels, 
as such considerations limit the availability of judicial 
review under Section 10 of the Act. While it may well be that 
the statute especially charging the Commissioner of Customs 


“with the decision of all questions relating ee issue of 
1 


registers, enrollments and licenses of vessels places in 
ES 
4i/ 46 U.S.C. 2. See infra, Appendix, p. la. 
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the agency such discretion as precludes judicial review under 
the limiting provisions of Section 10, we need not go that far. 
The pertinent question here is not whether the Commissioner's 
action has statutory siaitieg but, rather, whether these 
appellants have standing to challenge the action. If appellants 
lack standing, it is irrelevant whether any persons differently 


situated could obtain judi¢ial review. 


In this connection, we note that appellants apparently 


contend that Section 10 of the Act grants relief beyond: the 
scope of the law existing prior to its passage (Br., p. 26). 
But this Court and others have taken a contrary view. Kansas 
City Powerc& Light Co. v. McKay, supra; Harrison-Haisted 


Community Gro Inc, v. Housing and Home Finance Agency, 310 
F, 24 99 (C.A. 7}, certiorari denied, 373 U.S. 914; Duba v. 


Schuetzie, 303 F. 24 570 (C.A. 8); Gart v. Cole, 263 F. 2d 2hé 
(C.A. 2), certiorari denied, 359 U.S. 978; Atchison, , Top eka & 
Santa Fe Ry. Co. v. United States, 130 F. Supp. 76 (B.D. Mo.), 
aff'd. per curiam 350 U.S. 892, reh. denied, 350 U.S. 943; 

In the Kansas City case this Court said: 


The terms used in this section are terms of 
art. As the Attorney General's Manual on the 
Administrative Procedure Act points out: "fhe — 
delicate problem of the draftsmen was to identify 
_4n general terms the persons who are entitled to 
judicial review. As so used, ‘legal wrong’ means 
such wrong as particular statutes and the courts 
have recognized as constituting grounds for judicial 
review. Adversely affected or aggrieved’ has 
frequently been used in statutes to designate the 
persons who can obyain judicial review of adminis- 
trative action.7 [1 See section 9 of the Securities 
Act (15 U.S.C. 771), ‘any person aggrieved’; sec- 
tion 402(b}(2) of the Communications Act (46 
U.S.C.A. 402), "person aggrieved or whose interests 


See Heikkila v. Barber, U.S. 229, cited by appellants 
35). ca 


are adversely affected'; section 1006 of the Civil 
Aeronautics Act (49 U.S.C. 646), "person disclosing - 

@ substantial interest in such order'.] The deter- 
mination of who is ‘adversely affected or aggrieved 

* * * within the meaning of any relevant statute' 

has 'been marked out largely by the gradual judicial 
process of inclusion and exclusion, aided at times 

by the courts' judgment as to the probable legislative 
intent derived from the spirit of the statutory 
scheme', ‘Final Report, p. 83; see also pp. 84-85. 
The Attorney General advised the Senate Committee on 
the Judiciary of his understanding that section 10(a) 
was a restatement of existing law. More specifically 
he indicated his understanding that section 10(a) 
preserved the rules developed by the courts in such 
cases as Alabama Power Co. v. Ickes, 1938, 302 U.S. 
464 [58 S. Ct. 300, 82 L. Ed. 374]; Commonweatth of 
Massachusetts v. Mellon, 1923, 262 U.S. 447 [43 S.Ct. 
597, 67 L.Ed. 1078]; Chicago’ Junction Case, 1924, 264 
U.S. 258 (44 S.ct. 317, 68 L.Ed. 667]; Sprunt & Son’ v. 


United States, 1930, 281 U.S. 249 [50 S.Ct. 135, 74 
L.Ed. 832]; Perkins v. Lukens Steel Co., 1940, 310 
U.S. 113 [60 S.ct. 869, 84 L.Ed. 1108]; and Federal 
Communications Commission v. Sanders Bros. Radio 
Station, 1940, 309 U.S. 470 [60 S.Ct. 693, 84 L.Ed. 
869}. Sen. Rep. p. 44 (Sen. Doc. p. 230). This 
construction of section 10(a) was not Serre fo: 
See 


or contradicted in the legislative history. 

American Stevedores, Inc., v. Porello, 1947, 330 

U.S. 446 [67 S.Ct. By > 91 L.Ed. 1021].] Also implied 

4s the continuing role of the courts in dete , 

in the context of constitutional requirements and the 

particular statutory pattern, who is entitled to judicial 

review." (p. 96) 225 F. 2d at 932. 

And there are legal writers who are of like persuasion. 
Jaffe, "Standing to Secure Judicial Review: Private Actions," 
75 Harv. L. Rev. 255, 287; Note, 104 Pa. L. Rev. 843, 861. 

Consequently, appellants, who can make no showing that 
they have suffered a "legal wrong", can claim standing 
under the “adversely affected or aggrieved" provision of 
the Administrative Procedure Act, only if they can show that 
the statute under which they claim there was illegal agency 
action, or a related statute, makes them persons “adversely 
affected" or persons "aggrieved", or otherwise gives them an 
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Pere in the administrative proceedings for purposes of 
review. Otherwise, the words "within the meaning of any 4y/ 
relevant statute" in Section 10(a) of the Act are meaningless. 
Thus, this Court when it was presented with no relevant statute 
within the meaning of which the plaintiffs in the Kansas City 
case were "adversely affected or aggrieved," said: : 
Plaintiffs-appellants cite and rely upon the 

view expressed in American President Lines v. 

Federal Maritime Board, D.C.D.C., 1953, 112 F. 

Supp. 346, at p. 349.which would in effect delete 

from Section 10(a) the phrase “within the meaning 

of any relevant statute." That view cannot, of © 

course, be accepted. 

But, appellants argue, the word "relevant" refers to 
“any and all applicable law" (Br., p. 27), and, therefore, they 


need not point to a statute using the term "adversely affected 


or aggrieved" or "language of similar import" (Br., p. 28). 


Even were it true, appellants show no "statutory aid to..: 
standing." At best they do no more than contend, apparently 
becase they can do no more, that, as in their attempt to show 


4 See e.g. F.C.C. v. Sanders Bros. Radio Station, 309 U.8. 
0; American Trucking Assn. v. United States, 30% 0.8. i. 


44/ As Prof. Jaffe points out, committee reports state that 
ection 10 confers a right of review upon any person adversely 
affected in fact by agency action or aggrieved within the 
meaning of any statute; but "(T]he words ‘in fact' are not, 
however, in the statute. The statute as enacted conforms to 
the draft which came out of conferences between the Government 
and the American Bar Association and of which the Attorney 
General stated to Congress: 'This reflects existing law.'" 
75 Harv. L.’ Rev. 288. 


45/ 225 F. 24 at 932. 


#6/, gee United Milk Producers of N.J. v. Benson, supra, at 
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a "legal wrong," Congress intended in the Merchant Marine Act 
to protect them from the competition of which they complain. 
As we have seen, no such congressional intent was manifested. 
At this point we should note that the appellant railroads 
are in no position even to argue the effect of the Merchant 
Marine Act. To avoid such critical weakness in their case, 
they seek to find an interest sufficient to enable them to 
maintain this suit in that provision of the Interstate Commerce 


Act relating to the reasonableness of their rates (49 U.S.C. 


15(a) (3)). This, of course, will not do. Whatever else may 
might be said of the "relevant statute" provision of the 
Administrative Procedure Act, it cannot be made to stretch 
this far. Nor can the railroads, so to speak, hang on to the 
coattails of the other appellants, as their brief maintains 
(pp. 28-29). This, primarily, for the reason that appellant 
steamship companies have no standing; but also because there 
is no legal authority for intervention which would permit the 
railroads to be parties to this action, despite their lack of 
standing, if the steamship companies had standing. The cases 
cited by appellants (p. 29) on this contention are inapposite. 
In Eastern Express, Inc. v. United States, 198 F. Supp. 256 
(S.D. Ind.), aff'd. per curiam, 369 U.S. 37, there was no 
question of right to intervene; and American Trucking Assn. 

v. United States, 364 U.S. 1, concerned an action to set aside 
an order of the Interstate Commerce Commission where there is a 


special statutory right of intervention. (28 U.S.C. 2323). 


Felli Pa PS SS BOC AI CI ARs RSE eR SR eee 
47/ Br. p. 28. Appellants state that in fixing minimm rates 
under such statute, the I.C.C. must give "effect to inherent 
low cost advantages of a competing mode of transportation.” 


i (ee 


It follows from the foregoing that appellants are in 


precisely the same position as were the appellants in the Kansas 
City case where this Court, in finding an absence of standing, 
held that where "there is no ‘legislative’ declaration of 
rights, ' no regulatory action by the Government, and Ho special 
provision for judicial review enlarging on the constitutional 
equity powers of the Federal courts, plaintiff can appeal only 
to those equity powers, and he must show more than that he is 
merely a person economically affected or otherwise aggrieved 
by some governmental activity." 225 F. 2d at 934. 
II 

APPELLANTS ARE NOT ENTITLED BY STATUTE, BY BY 

CONSIDERATIONS. OF CONSTITUTIONAL DUE PROCESS 

OR BY JUDICIAL DECISION TO THE ADMINISTRATIVE 

HEARING FOR WHICH THEY CONTEND 

Appellants Sai point to no statutory or regulatory pro- 

vision supporting their contention of an entitlement toa 
hearing on the documentation of vessels. An administrative 
hearing conforming to the requirements of the Administrative 
Procedure Act is required under that Act only if the matter 
is one of "adjudication required by statute to be determined 
on the record after opportunity for an agency hearing" (5 U.S.C. 
1004). See Bridgeport Federal S. & L. Assn. v. Federal Home 
Loan Bank Board, 307 F. 2d 580 (C.A. 3), certiorari denied; 
371 U.S. 950; Gardner v. United States, 239 F. 2d 234 (C.A.5)3 
First National Bank v.: First Federal S. & L. Assn., supra; 
Airline Pilots Assn. v. C.A.B., 215 F. 24 122 (C.A. 2); Herman 
v. Dulles, 92 U.S. App. D.C. 303, 205 F. 2d 715; Eastern Air- 


lines, Inc. v. C.A.B., supra. There is no such requirement in 
Wfa7 As noted, supra (pp. 2 and 3), only Seatrain and American- 
Hawaiian claimed & right to an administrative’ Neer - 
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the Merchant Marine Act and, moreover, appellants do not possess 
a protected interest under that Act which would require a hearing 
by implication. In this connection, where Congress intended 
that a person have a hearing under the Act, as in the case of 
alleged violations of the prohibition against rebates, it 
expressly so provided. 46 U.S.C. 813. 

Appellant American-Hawaiian separately maintains that 
considerations of constitutional due process require that it 
be given a "full and fair hearing" (Br., p. 33-34). This is 
not so. For, as heretofore noted, appellant's interest to 
pe free from competition is not constitutionally protected. 
Eastern Airlines, Inc. v. C.A.B., supra. See also Bridgeport 
Federal S. & L. Assn. v. Federal Home Loan Bank Board, supra. 
Consequently, appellant's reliance upon Wong Yang Sung v. 
McGrath, 339 U.S. 33, where a requirement for hearing in a 


deportation case was read into the statute to ant it from 


constitutional invalidity, is entirely misplaced. 

Finally, appellants argue that "even where an evidentiary 
hearing is not required by statute or considerations of 
constitutional due process, the refusal to hold such a hearing 
may require that agency action be set aside by the courts Peel 
citing Marine Engineers Beneficial Assn. v. N.L.R.B., 202 F. 
2d 546, 549 (C.A. 3), certiorari denied, 346 U.S. 8193 Inter- 
national Union, etc. v. N.L.R.B., 231 F. 2d 236, 242 (C.A. i: 
International Union of Electric, Radio and Machine Workers v. 


N.L.R.B., 110 U.S. App. D.C. 91, 289 F. 2d 757; Isbrandtsen 


not only failed to acquiesce in requests for a formal hearing, 
but consistently rejected them ie 59-60, 101). 


Co. v. United States, 96 F. Supp. 883, 892 (S.D.N. ¥.)5 aff'd. 
per curiam, sub nom. Federal Maritime Board v. United States, 
342 U.S. 950)(Br., p. 29). None of these cases is apposite. 
In the Marine Engineers Beneficial case the plaintiff's right 
to a hearing turned upon regulatory and statutory provisions 
listing it as a "party" to the proceedings and granting it a 
right to review. In the International Union cases the same 
considerations applied. The argument by appellants that without 
a full hearing and adequate record there can be no proper 
judicial review (Br., p. 30) presupposes standing to seek 
judicial review, which appellants do not have, and a require- 
ment for a record hearing, which is lacking here. ghe'-quota- 
tion from the Isbrandtsen case set forth by appellants (Br., 
Pp. 31) 1s not applicable, since a "full hearing" was there 
required by Sesehen= And the same is true of the qubtation 
cited by appellants (Br., p. 31) from the Marine Engineers 


Beneficial case, since the Administrative Procedure Act applies 


to National Labor Relations Board proceedings. 

In a strained effort to make these cases applicable appel- 
lants assert that the Secretary of the Treasury "having ofdered 
a full investigation" is in a position analogous to that of the 
National Labor Relations Board in issuing a complaint upon 
which it must hold a full hearing. Obviously this is not 
correct. As shown above, the Commissioner's action was not 
subject to the hearing provisions of the Administrative Procedure 
Act. And, moreover, at no time did the Secretary of the ie : 


Treasury order a full investigation. What the Secretary in 


597 The applicable statute, 46 U.S.C. doo, provided that 
orders of the Board relating to the subject violation waned 
be made only after full hearing." 
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fact told appellants was that the "Commissioner is communica- 
ting with you on the manner in which he intends to give you 


O 
further opportunity to present your views (J.A. 101). The 


next day the Commissioner advised Seatrain and American-Hawaiian 
that "no formal hearing is required * * * and no formal hearing 
will be held", and invited them "to appear informally" before 
him "to present such arguments and documents" as were pertinent 
to the documentation of the vessels (J.A. 67, 101). Appellants 
availed themselves of this opportunity. More was not promised‘ 
them. Plainly, these appellants have made no showing of any 
legal entitlement to the hearing which they request. 
CONCLUSION 

For the foregoing reasons, the judgment of the district 

court should be affirmed. 


CARL EARDLEY, 
Second Assistant to the 


Assistant Attorney General 
Civil Division. 


DAVID C. ACHESON, 
United States Attorney. 


ALAN S, ROSENTHAL, 
KATHRYN H. BALDWIN, 


Attorneys. 
JULY 1963 


oe 
50/ This portion of the telegram is omitted from appellants' 
quotation thereof in its Statement of the Case (Br., PD. 9). 
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APPENDIX 
1. Section 2 of Title 46, United States Code, provides: 


* * * The Commissioner of Customs shall be specially 
charged with the decision of all questions 
relating to the issue of registers, enrollments, 

and licenses of vessels, and to the filing and 
preserving of those documents; and wherever in 

this title any of the above-named documents are 
required to be surrendered they shall be ‘durrendered 
and returned to the Commissioner of Customs. 


2. Section 27 of the Merchant Marine Act, 1920, aa Stat. 
999, 46 U.S.C. § 883, as amended by the Act of July 14, 1956, 
70 Stat. 544, and the Act of July 5, 1960, Public Law 86-583, 
74 Stat. 321, provides: 


No merchandise shall be transported by water, 
or by land and water, on penalty of forfeiture 
thereof, between points in the United States, 
including Districts, Territories, and possessions 
thereof embraced within the coastwise laws, either 
directly or via a foreign port} or for any part | 
of the transportation, in any other vessel that a 
vessel built in and documented under the laws of 
the United States, or vessels to which the privilege 
of engaging in the coastwise trade is extended by 
section 13 or 808 of this title: * * * Provided | 
further, That no vessel of more than-five hundred | 
gross tons which has acquired the lawful right to. 
engage in the coastwise trade, by virtue of having 
been built in or documented under the laws of the 
United States, and which has later been rebuilt, 
shall have the right thereafter to engage in the 
coastwise trade, unless the entire rebuilding, 
including the construction of any major components 
of the hull or super-structure of the vessel, is 
effected within the United States, its Territories 


(not 4ncluding trust territories), or its possessions: 
* i 


3. Section 4 of Public Law 86-583, 74 Stat. 321, provided: 


Section 4. This Act shall be effective from the 
time of enactment hereof: Provided, however, That no 
vessel shall be determined to have los Ss coastwise 
privileges as a result of the enactment made by this 
Act if it is rebuilt within the United States, its 


° 


2Ya cs 


Territories (not including trust territories), or 
4ts possessions under a contract executed before 
such date of enactment and if the work of rebuilding 
4s commenced not later than twenty-four months after 
such date of enactment. 


4. Section 5 of the Administrative Procedure Act, 60 
Stat. 239, 5 U.S.C. § 1004 provides: 
§ 1004. Adjudications 


In every case of adjudication requiredhy statute 
to be determined on the record after opportunity for 
an agency hearing * * * 


Notice of hearing and issues 


(a) Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, 
place, and nature thereof; (2) the legal authority 
and jurisdiction under which the hearing is to be 


held; and (3) the matters of fact and law asserted. 
* 2 & 


Procedure 


(b) The agency shall afford all interested 
parties opportunity for (1) the submission and 
consideration of facts, arguments, offers of 
settlement, or proposals of adjustment where time, 
thenature of the proceeding, and the public interest 
permit, and (2) to the extent that the parties are 
unable so to determine any controversy by consent, 
hearing, and decision upon notice and in conformity 
with sections 1006 and 1007 of this title. 


Authority and functions of officers and employees 


(c) The same officers who preside at the recep- 
tion of evidence pursuant to section 1006 of this 
title shall make the recommended decision or initial 
@ecision required by section 1007 of this title 
éxcept where such officers become unavailable to the 
agency. + 2 


5. Section 10 of the Administrative Procedure Act, 60 


Stat. 243, 5 U.S.C. § 1009 provides: 
Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to 
agency discretion. 
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Rights of review 


(a) Any person suffering legal wrong because 
of any agency action, or adversely affected or 
aggrieved by such action within the meaning of 
any relevant statute, shall be entitled to judicial 
review thereof. 


6. 19 C.F.R. § 3.2(f), 25 F.R. 13355, as amended, 25 
13687, provides: 


(f) Wo vessel of classes 1 through 8 above 
which has acquired the lawful right to engage in | 
the coastwise trade, by virtue of having been built 
4n or documented under the laws of the United States, 
shall have the right to engage in such trade if it 
thereafter has been sold or transferred foreign in 
whole or in part or placed under foreign registry 
(§3.43), or, if of more than 500 gross tons, has 
been rebuilt unless the entire rebuilding, including 
the construction of any major components of the hull 
or super-structure of the vessel, was effected within 
the United States, its Territories (not including 
trust territories), or its possessions. However, no 
rebuilt vessel shall be deemed to have lost its _ 
coastwise privileges within the meaning of the above 
merely because it may have been rebuilt within the 
United States, its Territories (not including trust 
territories), or its possessions under a contract: 
executed before July 5, 1960, 4f the work of rebuilding 
4s commenced not later than 24 months after such date 
(§ 3.28). When a vessel has lost its coastwise privi- 
leges, no document shall be issued for the coastwise 
trade and any document which may be issued to such 
vessel for any other trade or employment shall bear 
the following notation: "As amended by section 27 
of the Merchant.Marine Act of June 5, 1920, as 
amended. This vessel shall not engage in the coast- 
wise trade." 


7. 19 C.F.R. § 3.28, 25 F.R. 13355, as amended, 25 F.R. 
13687 and 26 F.R. 2641 (T.D. 55347) provides: | 


(d) No vessel of more than 500 gross tons which 
has been rebuilt and has thereby lost its coastwise 
privileges (see sec. 3.2(f)) shall be documented for 
nor permitted to engage in the coastwise trade. 

When it is claimed that any such rebuilt vessel 
has not lost its coastwise privileges by virtue of 
the provisions of section 4 of the Act of July 5, 
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1960 (sec. 4, 74 Stat. 321), the owner in support. 
of such claim shall submit to the collector of 
customs concerned with the other papers required 
by paragraph (b) of this section a certified copy 
of the contract for rebuilding, showing the date 
of execution, and a certificate of the builder 
showing the date the work of rebuilding commenced 
and the date upon which such work was completed. 
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REPLY BRIEF FOR APPELLANTS 


ARGUMENT 
L 


The Power Cases Upon Which Appellees 
Rely Are Not Applicable. 


Appellees’ stated position is clear enough: 


"The distinction appellants seek to draw between 
governmental financial assistance, such as that 
involved in Kansas City Power, and other types 
of governmental action is without substance. 

Both here and in Kansas City Power the challenged 
governmental action made possible the competition 
complained of. The particular form of such action 
is wholly unimportant. Whether it be grant, loan, 
license or exemption, the point is that the court 
will not, in the absence of statutory provision for 
review, entertain an effort by a competitor to 
second guess the action of an official to whom Con- 
gress has delegated authority to act.” Brief for 
Appellee Sea- Land Service, Inc., p. 21, f.n. 12; 
emphasis ours. 


Such has never been, and should not be, the law. The adoption of such a 
pernicious rule would drastically cut down the equity jurisdiction of the 
courts to review the legality of administrative action and would, in 
effect, overrule such cases aS Stark v. Wickard, 321 U.S. 288 (1943), 
The Chicago Junction Case, 264 U.S. 258 (1924) and Atchison, Topeka & 
Santa Fe Ry. Co. v. Summerfield, 97 App. D.C. 203, 229 F.2d 777 (1955), 
cert. denied 351 U.S. 926 (1956), upon which appellants here rely (see 
Appellants’ Brief, pp. 19-25). 


As appellees’ briefs and the above quoted statement of position 


indicate, appellees’ reliance upon the "power cases"? is total. It is also 
totally misplaced. Appellants have already shown that those cases are 


ae 


: Alabama Power Company v. Ickes, 302 U.S. 464 (1938), Tennessee Electric 
Power Company v. T.V.A., 306 U.S. 118 (1939), and, principally, Kansas City 
Power & Light Company v. McKay, 96 App. D.C. 273, 225 F.2d 924 (1955), cert. 
denied 350 U.S. 884 (1955). 
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not only not controlling but are inapposite because the applicable statute 
and the facts of this case are different (Appellants’ Brief, p. 25). 


Subsequent to the filing of appellants' brief, this Court in Whitney 
National Bank v. Bank of New Orleans, Case No. 17,672, decided 
August 14, 1963, confirmed this view: 
"Our decision in Kansas City Power & Light 

Co. v. McKay [citations omitted]... involved 

federal competition sanctioned by Congress, while 

the competition here is private, and not so sanc- 

tioned." (Slip Opinion, p. 15, f.n. 9). 
The competition which Sea- Land's vessels offer appellants is indisputably 
private competition of a sort not sanctioned by Congress. 


I. 


The Gravaman of Appellants’ Complaint 
is Unlawful Competition and Such Unlawful 
Competition Gives Appellants Standing to 


Bring This Action. 


In reviewing the lower court's dismissal for lack of standing, which 


is the posture of the case before this Court, it must be taken as true, as 
appellants alleged, that the Commissioner could not lawfully enroll and 
license the Sea-Land vessels with coastwise privileges because they are 
not entitled to the limited exception in favor of vessels rebuilt with 
foreign midsections under contracts existing prior to July 4, 1960. Never- 
theless, in attempting to avail themselves of the rule of the "power cases,’ 
appellees deny that it is significant on the issue of appellants' standing 
that Section 27 of the Merchant Marine Act, 1920 (the "Act"), prohibits 
vessels rebuilt with foreign midsections from engaging in the coastwise 
trade. Thus, they deem it a "distinction without a difference" that, unlike 
the statutes involved in the cases upon which they rely, the statute under 
which the Commissioner of Customs purported to act prohibits the very 
conduct he authorized (Brief for Appellees Dillon, et al., p. 18, f.n. 11). 
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As we have shown, the cases — such as The Chicago Junction 
Case, supra, which did not involve either the grant of federal financial 
assistance or direct federal competition — have upheld a competitor's 
standing to judicially challenge administrative action which authorizes 
unlawful competition (Appellants' Brief, pp. 22-25). 


This Court in the Whitney case, Supra, found such 2 distinction to 


be of controlling importance, holding: 


1 | | But where, as here, the threatened competition 
arises from an allegedly illegal facility, the appel- 
lees state banks have standing to invoke the juris- 
diction of a Federal court to challenge the allegedly 
unlawful administrative action which admittedly 
would result in irreparable injury to their property 
rights in their charters" (Slip Opinion, p. 17, 
emphasis ours). 


The competition which appellants face from these Sea-Land vessels 
is unlawful competition and hardly can be distinguished from that faced by 


the appellee state banks in Whitney, supra. In Whitney, the Comptroller 


of the Currency issued a charter for what was alleged to be a branch 
national bank prohibited by the federal and state statutory scheme there 
involved. Here, in violation of Section 27 of the Act the Commissioner of 
Customs has enrolled and licensed with coastwise privileges Sea- Land's 
vessels which were rebuilt with foreign midsections. In both cases, the 
allegedly unlawful agency action amounted to licensing of a competing 
private facility. 


In Whitney, this Court quoted in its entirety that portion of the 
Supreme Court's opinion jn Alabama Power v. Ickes, supra, 302 U.S. at 
p. 484, which explained its earlier holding in Frost v. Corporation Com- 
mission, 278 U.S. 515 (1929), and concluded 

"Although the Frost case is not factually identi- 


cal with this one, it is sufficiently similar to be 
dispositive of the question of standing." 
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The Whitney case is "sufficiently similar" to the case at bar as to 


require the same result. 


I. 


The Steamship Appellants Have a 
Right to be Free of Sea- Land's 


Unlawful Competition. 
Appellees seek to defeat appellants’ standing to bring this action 


by advancing the contention that the 1960 amendment to Section 27 of 

the Act (Public Law 86-853 which denies coastwise privileges to vessels 
rebuilt with foreign-made components) was enacted solely to benefit 
American shipyards. First, this argument is completely unfounded for 
whenever Section 27 of the Act is enforced to promote the well-being of © 
the operators it necessarily promotes the well-being of the shipyards 
which depend upon their patronage. Further, appellees would have this 
Court look only to the legislative history of the 1960 amendment. As 
has been shown, foreign-owned as well as foreign-built vessels have 
been excluded from the coastwise trade since the earliest days of our 
country (Appellants' Brief, p. 20). Appellees, of course, cannot show 
that Congress in enacting the early cabotage laws intended only to pro- 
tect or benefit the shipbuilding industry. The exclusion of foreign- 
owned vessels from the coastwise trade is the clearest evidence that 
Congress intended the coastwise laws as a whole to promote the well- 
being of American operators. It is not lightly to be presumed that Con- 
gress would have wished them to be denied access to the courts to seek 
proper enforcement of the 1960 amendment which so directly affects 
them. 


Moreover, this contention of appellees is totally beside the point 
as is appellees' argument that Section 27 of the Act "is not a part of a 
pervasive statutory scheme of regulation like the Federal Aviation Act, 
the Interstate Commerce Act, the National Gas Act or the Water Carrier 
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Act, ..." (Brief for Appellee Sea- Land, pp. 14-15).! What gives the 


steamship appellants standing is that Congress in enacting the coast- 
wise laws chose to exclude foreign-built vessels from our domestic 
trade. It is not disputed that this is the policy of the statute and that it 
applies to the steamship appellants here as well as to appellee Sea- Land. 


In Whitney National Bank v. Bank of New Orleans, supra, it suf- 
ficed to give the state banks standing that the relevant statutes pro- 
hibited the establishment of the branch national bank which the Comp- 
troller had authorized and prevented the state banks from opening 
competing branch banks in the same territory (Slip Opinion, p. 15). 


Moreover, both appellants Seatrain Lines, Inc. (Seatrain) and 
American Union Transport, Inc. (AUT) presently operate vessels en- 
rolled and licensed with coastwise privileges (J.A. 2, 3, 69). These 
appellants have property rights in their coasting licenses which are 
infringed by the unlawful action of appellees Dillon, Nichols and the 


Bureau of Customs in enrolling and licensing the Sea-Land vessels. 


Frost v. Corporation Commission, supra; Whitney National Bank v. 
Bank of New Orleans, supra; Wisconsin Bankers Association v. Robert- 
son, 190 F. Supp. 90 (D. D.C. 1960).” 


Section 251 of Title 46, U.S.C. provides: 


ee 


Appellees ignore the fact that the coastwise shipping laws (of which Section 
27 is a part) are the principal cornerstones upon which were enacted the Ship- 
ping Act, 1916, the Intercoastal Shipping Act of 1933 and the Transportation Act 
of 1940 (the Water Carrier Act). Taken together all of these statutes constitute 
a most "pervasive statutory scheme of regulation" to which the steamship 
appellants are not strangers. 


2 Appellant American-Hawaiian, by way of a separate argument contained in 
appellants’ consolidated brief, has already advanced the argument concerning 
standing to protect its franchise property rights (Appellants' Brief, pp. 18 and 
33). This appellant here points to the recently decided Whitney case, supra, as 
this Court's affirmation, on the same authorities, of the reasoning and conclusion 
contained in that separate argument. 
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"Vessels of twenty tons and upward, enrolled 
- , and having a license in force... , and no 
others, shall be deemed vessels of the United 
States entitled to the privileges of vessels em- 
ployed in the coasting trade" (emphasis ours), 


The character of a coasting license was determined in Gibbons 
v. Ogden, 22 U.S. 1, 19 (1824): 


"The object of the license, then, cannot be to 
ascertain the character of the vessel, but to do 
what it professes to do, that is, to give permis- 
Sion to a vessel already proved by her enrollment 
to be American to carry on the coasting trade" 
(emphasis ours), 


A coasting license is clearly a franchise, "for franchises are 


special privileges conferred by government upon individuals, and which 
do not belong to the citizens of the country generally, of common right. 
It is essential to the character of a franchise that it should be a grant 
from the sovereign authority, and in this country no franchise can be 
held which is not derived from a law of the state" (Bank of Augusta v. 
Earle, 13 P, 519 (1839); emphasis ours). Both in this country and in 
England since the 14th century participation in the coastwise trade’ 

has been a special privilege given by government to national flag | 
vessels (see Gilmore and Black on The Law of Admiralty, 1957 Ed., 

p. 750). 


Nothing distinguishes the property rights of Seatrain and AUT 
in their coasting licenses from the property rights embodied in the 
Charters of the appellee state banks in the Whitney case. 
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CONCLUSION 


For the foregoing reasons, 


dismissing appellants’ complaints 


CARL HELMETAG, JR. 
Of Counsel 


the judgment of the District Court 


herein, should be reversed. 
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